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ACCOMPLICE. See Crimrat Law, 1-3. 
ACCORD AND SATISFACTION. 


1. Acceptance of part, in satisfaction of debt.— At common law, a prom- 
ise by the creditor to accept less than the full amount of his debt, 
or its acceptance, no release being given, and the evidence of the 
debt not being surrendered, did not operate as a payment, nor as 
an accord and satisfaction; but, under the statute declaring that 
‘*all receipts, releases, and discharges in writing, must have effect 
according to the intention of the parties’’ (Code, § 3039), such ac- 
ceptance may amount to full satisfaction. Cowan & Co. v. Sapp, 44. 


ACTION. 


1. Action for money paid on wager ; statutory provisions.—The statute 
declaring all gambling contracts void, and giving an action to re- 
cover back money paid under them (Code, § 2131), applies only to 
actions between the parties to such contracts, and does not affect 
actions against stakeholders. Lewis v. Bruton, 317. 

2. Action against stakeholder, for money deposited on wager ; lies when. 
When money is deposited with a stakeholder, on a wager, either 
party may withdraw from the illegal transaction, and demand the 
return of his money, at any time before it has been paid over to 
the winner after the result is ascertained ; and the loser may main- 
tain an action against the stakeholder, if the latter pays the money 
to the winner after notice by the loser not to pay it. Ib. 317. 

3. Same.—The wager being on the result of a congressional election 
in a particular district, a payment by the stakeholder to the sup- 
posed winner after the result of the election is ‘‘generally known,”’ 
or ‘* publicly announced,’’ but before the issue of an official cer- 
tificate by the proper officer, is premature, and is no defense to a 
subsequent action by the loser, who, before .the issue of the cer- 
tificate, notified the stakeholder not to pay; but, it seems, the 
stakeholder may safely pay over the money after the official an- 
nouncement of the result, without waiting for the decision of an 
uncertain contest. Jb. 3/7. 

4. Action for money had and received ; amendment of complaint.—Un- 
der the common money counts, a recovery can not be had for the 
proceeds of cotton sold after the commencement of the suit, al- 
though they were added to the complaint by amendment subse- 
quent to the sale. Graham v. Myers & Co., 432. 

5. Waiver of tort in unauthorized sale-—When a person’s goods have 
been wrongfuily sold or converted, he may waive the tort, and re- 
cover the money received for them, but a creditor, or any other 
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ACTION—Continued. 


person, can not make this election for him. Blackshear v. Burke, 
239. 

. Promise for benefit of third person.—A promise to one person, to pay 
a debt due from him to another, enures to the benefit of the latter 
and may be enforced by him. Young v. Hawkins, 370. 2 

. Action against corporation; for malicious prosecution.—An action 
on the case for a malicious prosecution may be maintained against 
a corporation. (The case of Owsley v. M. & W.-P. Railroad Co., 
37Ala. 360, on this point, is against the weight of more recent de- 
cisions, and is overruled.) Jordanv. Ala. Gr. So. Railroad Co., 85. 

Action against corporation ; where brought.—By express statutory 
provision (Sess. Acts 1878-9, p. 197), an action against a private 
corporation, founded on a transitory cause of action, may be 
brought in any county in which the corporation transacts business 
through its agents, without regard to the location of its principal 
office, or its ownership of real estate; and this statutory provision 
is not invalid on constitutional grounds. Mobile Life Ins. Co. v. 
Pruett, 487; Home Protection v. Richards & Sons, 466. 

When case lies, and when assumpsit.—For the breach of an ordina 
contract, which involves no element of tort, an action of assumpsit 
is the proper remedy, and an action on the case will not lie; but, 
when a duty is imposed by the contract, or grows out of it by legal 
implication, and injury results from the violation or disregard of 
the duty, an action on the case will lie to recover damages, although 
an action of assumpsit might also be maintained for the breach of 
duty. Mobile Life Ins. Co. v. Randall, 170. 

. Same.—Whenever there is carelessness, recklessness, want of rea- 
sonable skill, or the violation or disregard of a duty which the law 
implies from the conditions or attendant ,circumstances, and indi- 
vidual injury results therefrom, the party injured may maintain 
an action on the case; and if the transaction had its origin ina 
contract between the parties, the contract is mere matter of induce- 
ment. Jb. 170. 

Innocent sufferers by wrongful act of third person.—Whenever one of 
two innocent persons must suffer by the wrongful act of a third 
verson, he must bear the loss who enabled the third party to cause 
it. Noble v. Moses Brothers, 605. 


ADULTERY. See Criminar Law, 4, 5. 
ADVANCES TO MAKE CROP. 


1. Sufficiency of recitals in note.—A writing which expresses as its con- 
sideration ‘‘ necessary advances in horses, mules, oxen, and neces- 
sary provisions, farming tools and implements, and money to 

‘procure the same, obtained by me bona fide for the purpose of 


b 


making a crop the present year ;’’ and further declares, ‘‘ without 
such advances it would not be in my power to procure the neces- 
sary teams, provisions, money, implements, &c., to make a crop 
the present year,’’—shows a substantial compliance with the 
requisitions of tne statute (Code, § 3286), and creates a statutory 
lien on the maker’s crop. Connor v. Jackson, 464. 

igreement construed, as to conflicting claims of landlord and mer- 
chant making advances.—Under a written agreement between a 
landlord, claiming a statutory lien on his tenants’ crops for rents 
and advances, and a merchant claiming a statutory lien for ad- 
vances, by which it is stipulated that P., the merchant, “‘ is to get 
to-day three bales of cotton (two from Henry, and one from Na- 
than), less the rents, and out of the next lot of said Henry and 
Nathan 8. [landlord] is to get two-thirds, provided it does not ex- 
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ADVANCES TO MAKE CROP—Continued. 


ceed their indebtedness to him for the year 1881, and so on until 
both claims are settled ;’’ the lien for rent is expressly reserved 
and retained on the three bales delivered to the merchant, and the 
landlord’s lien for advances is, by necessary implication, aban- 
doned as to those bales; while, as to the residue of the bales 
raised by the tenants named, two-thirds thereof is made subject 
to his claim for rent and advances, but only during the year 1881. 
Coleman v. Siler, 435. 

3. Waiver of landlord’s lien for advances.—When a landlord agrees 
and promises, by letter addressed to a merchant, not to make any 
advances to his tenants if the merchant will furnish them with 
supplies, this necessarily postpones and subordinates his lien for 
any advances afterwards made to them, to the merchant’s lien for 
advances made on the faith of the letter; and in a controversy 
between him and a purchaser from the merchant, he can not claim 
to appropriate any part of the proceeds of sale of the tenant’s 
crop to his lien for such advances, until the merchant’s lien is 
fully paid and satisfied. Jb. 435. 

Vontract between landlord and merchant furnishing supplies to ten- 
ants; respective rights and liens under.—lf a merchant agrees and 
promises, at the instance of the landlord, to make statutory ad- 
vances to his tenants to a specified amount; and the landlord, in 
consideration thereof, agrees to be responsible for the debt, and 
transfers his rent contracts as collateral security for its payment; 
the merchant can not enforce this obligation, when it is shown 
that he failed to furnish supplies to the full amount specified ; but, 
if he complied fully with his undertaking, he would be entitled to 
payment out of the crops, in preference to the landlord’s claim for 
rents. Foster v. Napier, 393. 

ADVERSE POSSESSION. 

1. As between tenant for life (or purchaser from him) and remainder- 
man.—The possession of land by a tenant for life can not be ad- 
verse to the remainder-man; and if he sells and conveys to a 
third person, by words purporting to pass the absolute property, 
the possession of the purchaser is not, and can not be during the 
continuance of the life-estate, adverse to the remainder-man. 
Pickett v. Pope, 122. 

2. Permanent improvements by adverse possessor.—‘‘ Adverse posses- 
sion,’’ as the words are used in the statute which gives to the de- 
fendant in ejectment, or the statutory action in the nature of 
ejectment, the right to suggest upon the record that he and those 
whose possession he has ‘* have had adverse possession ’’ for three 
years before the commencement of the suit, and have erected per- 
manent improvements on the land (Code, §§ 2951-54), ‘‘ must be 
construed to mean just the same character of hostile possession 
as will put in operation the statute of limitations, except that it 
must be bona fide under color or claim of title ;’’ and a purchaser 
from the tenant for life, though his deed purports to convey the 
absolute property, can not claim the benefit of the statute, in an 
action brought by the remainder-man within three years after the 
death of the tenant for life. Ib. 122. 

3. Statute of limitations, and adverse possession, as between trustee and 
beneficiaries.—The statutes of limitation do not apply to express 
trusts, which are peculiarly and exclusively the subjects of equity 
jurisdiction; the possession of the trustee being considered the 
possession of the cestui que trust, and not becoming adverse until 
there has been an open disavowal of the trust, brought home to 
the knowledge of the beneficiary with unquestionable certainty ; 
and such a trust is only barred, on the doctrine of prescription, 
—— lapse of twenty years. McCarthy v. McCarthy, 546. 

0 
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AGENCY. 
1. Power of attorney to confess judgment as surety for fine and costs.—A 
writing, addressed to the sheriff, in these words: ‘I propose to i 


on J. M.’s security for costs and fine, in case he is convicted, 
jointly with B. R.,’—is not, it seems, sufficiently definite and 
specific as a power of attorney to authorize a judgment by con- 
fession against the writer, jointly with B. R., for the fine and costs 
imposed on J. M. Giddens v. Crenshaw County, 471. 

2. Declarations of agent; when admissible against principal.—The ad- 
missions or declarations of an agent, relating to the business of 
the agency, and made while negotiating in reference to it, are ad- 
missible as evidence against his principal. Belmont Coal & R. R.- 
Co. v. Smith, 206. 

3. Sale by agent.—Authority to an agent to sell personal property, only 
authorizes him to sell for money; and if he sells in satisfaction of 
his own debt, no rights are conferred or acquired by the sale, but 
he and the purchaser are guilty of a joint conversion. Coleman v. 
Siler, 435. 


ALIBI. See Criminat Law, 57-8. 


AMENDMENT. 


1. Amendment of complaint:—The introduction of a new cause of ac- 
tion, by an amended count, is a departure from the original com- 
plaint, and is not allowable. Mobile Life Ins. Co. v. Randall, 170. 

2. Same.—A recovery can not be had under the common money counts, 
for the proceeds of cotton sold after the commencement of the suit, 
although they were added to the complaint by amendment subse- 
quent to the sale. Graham v. Myers & Co., 432. 

3. Substitution of complaint.—A complaint may be substituted, when 
the original has been lost or mislaid, on proof of the correctness of 
the substitute and its substantial correspondence with the original ; 
and a difference between the two in the description of the land 
sued for is no objection to.the allowance of the substitute, when 
there is no dispute as to the identity of the land in controversy. 
Pickett v. Pope, 122. 

4. Amendment of judgment against garnishee, nunc pro tunc, by reciting 

judgment against defendant.—Re-affirming the decision made in 

this case at the last term, the court holds that, in the entry ofa 
final judgment against a garnishee, it is the duty of the clerk to 
make it recite the fact and amount of the original judgment against 
the debtor; and that his failure to do so is a clerical error, which 
may be corrected by amendment, nunc pro tunc, at a subsequent 

term. M. & C. Railroad Co. v. Whorley, 264. : d 

5. Same ; when appeal lies.—Although the rendition or amendment of 
a judgment nunc pro tunc is the correction of a mere clerical error 
or a ey an appeal lies from the order or judgment allowing 
it. b. 264. 


ARBITRATION. 


1. Award, as evidence of title to land.—When a pending suit, involving 
the title to land, or the right of possession for a term not yet ex- 
pired, is submitted to arbitration, the award rendered, though it 
can not have the operation and effect of a conveyance of lands, is 
evidence of title, which will support or defeat an action of eject- 
ment, or a statutory action in the nature of ejectment; but, when 
set up by the defendant, it is only matter of evidence, available 
under the = of not guilty, is open to contestation, and must be 
determined by the jury, unless a trial by jury is waived. Moore. 
Helms, 368. 
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ASSAULT AND BATTERY. See Crimtnat Law, 6, 7. 


ASSIGNMENT. 


1. 


to 


or 


- 
‘ 


Assignment of lease ; variance.—In an action for rent reserved by a 
written lease, a sole plaintiff suing as the assignee, a recovery can 
not be had on proof of an assignment to a partnership of which he 
isamember. McMillan v. Otis, 560. 


. Assignment of judgment.—An action on a judgment, which has been 


assigned, is properly brought in the name of the original plaintiff, 
and revived in the name of his personal representative. Wolffe v. 
Eberlein, 99. 


. Promise to assignor, or his agent, for benefit of assignee.—A new 


promise to pay a debt which, after having been reduced to judg- 
ment, was barred by a discharge in bankruptcy, if made to the 
plaintiff in the judgment, or to his agent, enures to the benefit of 
the assignee, and will support an action on the judgment for his 
benefit. Jb. 99. 


. Assignment by insolvent debtor, giving preference to individual over 


partnersh iP creditors.—An insolvent debtor, in making an assign- 
ment of all his property, may devote his individual property pri- 
marily to the payment of his individual debts. Evans, Fite, Por- 
ter & Co. v. Winston, 349. 


. General assignment.—A sale of his entire stock of goods by an em- 


barrassed or insolvent debtor to one of his creditors, in satisfaction 
of a debt admitted to be valid, is not fraudulent as against other 
creditors, when there is no secret trust or reservation of a_ benefit 
to the debtor; nor can such a conveyance be declared and enforced 
as a general assignment at the instance of the other creditors. 
Heyer Brothers v. Bromberg Brothers, 524. 


. Assignment of notes for purchase-money ; priority of lien, as between 


assignees and assignor.—Several notes being given for the pur- 
chase-money of land, and some of them being afterwards trans- 
ferred by indorsement, the indorsement of each is, pro tanto, an 
assignment of the vendor’s lien, and entitles the assignee to prior- 
ity of payment, out of the proceeds of the sale of the land, before 
the notes retained by the vendor, without regard to the time of 
their maturity ; but the vendor is entitled to the surplus remaining 
after the assigned notes have been paid in full, and may assert his 
right to it by petition filed in the cause while the fund is in court. 
Preston & Co. v. Ellington, 133. 


. Same ; rights of assignee by delivery merely. Jb. 133; also, Daily’s 


Adm’r v. Reid, 415. 


ATTACHMENT. 


1. 


bo 


Attachment issued by notary public.—An attachment sued out before 
a notary public, who is ex-officio a justice of the peace, returnable 
to the Circuit Court, is void. Jackson v. Bain, 328. 

Attachment issued by deputy-clerk, who has not taken official oath. 
An attachment issued by a deputy-clerk who is performing the du- 
ties of the office under appointment by his principal, is not void- 
able, nor subject to be uted on plea, because he has never taken 
the official oath prescribed by law ; his official acts, like those of 
any other officer de facto, having the same force and effect, so far 
as the public and third persons are concerned, as the acts of an 
officer de jure. Joseph v. Cawthorn, 411. 

Lien of attachment, as against mechanic’s lien.—A mechanic’s stat- 
utory lien for labor performed, or materials furnished, accrues from 
the time at which the labor is done or commenced, or the mate- 
rials are furnished (Code, §§ 3440-47) ; and if the claim is properly 
filed for record within the time prescribed, followed up by suit 
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ATTACHMENT—Continued. 


within ninety days (§ 3454), and prosecuted to judgment without 
unnecessary delay, the lien is superior to that of an attachment 
levied on the property subsequent to its accrual, though before the 
commencement of the suit to enforce it. Young & Co. v. Stout: & 
Co., 574. 


4. Same ; when attaching creditor is not made party to suit.—An attach- 


ment having been levied on the property after the accrual of the 
mechanic’s lien, the attaching creditor may be made a party to the 
statutory action for the enforcement of the lien, and he will then 
be bound by the judgment rendered in that action ; but, if he is not 
made a party, he is not bound by its recitals as to the time when 
the lien accrued ; and the property being sold under executions on 
the judgments rendered in both cases, and the money brought into 
court by the sheriff, the records of the two cases being the only 
evidence before the court, the money is properly awarded to the 
plaintiff in the attachment case, whose attachment was levied be- 
fore the mechanic’s claim was filed for record. Jb. 574. 


5. What may be reached by attachment and garnishment.—When a 


promissory note is taken for money loaned, whether payable to 
the wife directly, or to the husband as her agent, a creditor of the 
husband can not reach and subject any part of the debt, by gar 
nishment against the maker of the note, because a part of the 
money arose from the separate earnings of the wife, and were 
mingled with other moneys belonging to her statutory estate. 
Flournoy & Epping v. Owens, 446. 


6. Amendment of judgment against garnishee, nune pro tune, by reciting 


judgment against defendant.—Re-aftirming the decision made in 
this case at the last term, the court holds that, in the entry of a 
final judgment against a garnishee, it is the duty of the clerk to 
make it recite the fact and amount of the original judgment against 
the debtor; and that his failure to do so is a clerical error, which 
may be corrected by amendment, nunc pro tunc, at a subsequent 
term. M. & C. Railroad Co. v. Whorley, 264. 


ATTORNEY AT LAW. 


1. Attorney’s lien on judgment or decree.-—As a general rule, an attor- 
2 judg £ , 


ney or solicitor has a lien on a judgment or decree obtained by him 
for his client, to the extent of reasonable compensation for services 
rendered and disbursements made in the particular case ; he being 
regarded, to this extent, as an equitable assignee of the judgment 
or decree from the day of its rendition, and entitled to protection 
against collusive dealings between his client and the adversary 
party ; but the lien extends no further, and it is subordinate and 
inferior to the right of set-off, as against the client, of all existing 
debts or demands, the subject of set-off at the time the judgment 
or decree was rendered. Mosely & Ely v. Norman, 422. 


2. Same ; conflicting claims of attorney and creditor, to judgment in fa- 


vor of administrator.—An administrator and guardian having con- 
tracted debts for the benefit of his wards, the distributees, and, on 
final settlement of his accounts under a bill filed by him, having 
been allowed a credit for the amount of the accounts, on the pro 
duction of the creditor’s receipt, and thereby obtained a decree 
against the estate for that amount; and it being shown that the 
receipt was given under an agreement that the decree should enure 
to the berefit of the creditor, that the allowance of the credit was 
not contested, and that the trustee was insolvent; held, that the 
court, giving effect to the agreement, would uphold an assignment 
of the deeves to the creditor, against the lien of the attorney and 


solicitor for services rendered in the settlement. Jb. 422. 
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ATTORNEY A@® LAW—Continued. 


3. Attorney’s fees ; when recoverable as damages. Foster v. Napier, 
393; Washington v. Timberlake, 259. 

4, Argument of counsel to jury.—While great latitude must be allowed 
to counsel in addressing a jury, in the matter of drawing infer- 
ences from proven facts, facts must not be stated as facts, when 
there is no proof whatever of them, and any proof of them would 
not be legitimate evidence. Wolffe v. Minnis, 386. 

5. Same ; duty of court in restraining.—It is the duty of the court to in- 
terfere, e« mero motu, and arrest counsel who go beyond the limits 
of legitimate argument ; and when objection is duly interposed to 
the improper language used, the court should instruct the jury in 
plain terms, that the remarks are not legitimate argument, and 
must not be considered by them for any purpose. It is not enough 
that the counsel himself, on objection being made, withdraws his 
remarks, by saying ‘‘ Oh, well, I’ll take it back.” Jb. 386. 

6. Same.—Under the rule laid down in the case of Cross v. The State 
(68 Ala. 476), as to unauthorized statements by counsel in their 
argument to the jury, which would be available on error, ‘the 
statement must be made as of fact, and the fact stated must be un- 
supported by any evidence.’’ But the court, in laying down this 
rule, did not intend ‘‘ to shackle discussion, nor to scrutinize nar- 
rowly and strictly inferences counsel may draw from proven facts ;’’ 
and the rule does not apply to a statement made as an inference 
from the testimony, which falls within the legitimate line of argu- 
ment. Hobbs rv. The State, 39. 

7. Same.—As to the latitude allowed counsel in this case, in his argu- 
ment to the jury, which was excepted to, ‘‘ the most that can be 
said is, that he has taken great latitude in deducing questionable 
inferences from facts already in evidence ;’’ but the case is not 
brought within the rule laid down in the case of Cross v. The State 
(68 Ala. 476), the enforcement of which must necessarily be regu- 
lated, to a large extent, by the sound discretion and good judg- 
ment of the primary court. Motes rv. Butes, #74. 

BANKRUPTCY. 

1. Debt discharged hy bankruptcy; how declared on.—When a subse- 
yuent promise is made to pay a debt which has been barred by a 
discharge in bankruptey, the creditor may sue directly on the new 
promise, or, at his election, on the original debt, and reply the 
new promise to a plea setting up the discharge in bankruptcy ; 
and it the original debt was reduced to judgment before the new 
promise was made, he may sue on the judgmenf. Wolffe v. Eber- 
lie n, 99, 


BILL OF EXCEPTIONS. 


1. Suficiency of exception.—It is the office of a bill of exceptions to 
point out, clearly and distinctly, the error of which the party com- 
plains; and a general exception to several rulings, one of which is 
free from error, or which are only objectionable in part, will not 
be sustained. Robertson v. Black, 322. 

2. Exception to exclusion of evidence ; presumption in favor of judgment. 
When an exception is reserved to the exclusion of evidence, which 
is not set out, and the relevancy and materiality of which are not 
shown, this court will presume that it was properly rejected. Per- 
ry v. Danner & Co., 485. 

3. Nonsuit, with bill of exceptions.—Under the settled construction of 
the statute (Code, § 3112), a voluntary nonsuit, taken in conse- 
quence of an adverse ruling on demurrer, not being a matter to 
er a bill of exceptions can properly be taken, is not revisable. 

» 485, 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES. 


1. Promissory note for rent ; stipulation by payee to save maker harmless 
against claim of third person.—Where a promissory note, given for 
the payment of rent, recites that the payee ‘‘ agrees to save harm- 
less ’’ the makers against the claim of W., from whom they had 
also rented the premises, and to whom they had executed a note: 
if the makers voluntarily pay the claim of W., they can not make 
the payment available as a defense against the note, without prov- 
ing affirmatively that defense against it would have been unavail- 
ing. Belmont Coal & R. R. Co. v. Smith, 206. 

2. Estoppel en pais against maker of note.—If a person who is about to 
purchase, or take an assignment of a promissory note, applies to 
the maker for information, is assured by him that there is no de- 
fense against it, and buys the note on the faith of that representa- 
tion, the maker is estopped from setting up against him any de- 
fense which then existed. Wilkinson v. Searcy, 243. 

3. Parol evidence varying indorsement.—An indorsement of a promis- 
sory note is a contract of defined legal operation and effect, and 
can not be varied by proof of a contemporaneous verbal agreement 
between the parties, not incorporated in it. Preston & Co. v. El- 
lington, 133. 

4. Assignment of notes for purchase-money ; priority of lien, as between 
assignees and assignor.—Several notes being given for the purchase- 
money of land, and some of them being afterwards transferred by 
indorsement, the indorsement of each is, pro tanto, an assignment 
of the vendor’s lien, and entitles the assignee to priority of pay- 
ment, out of the proceeds of the sale of the land, before the notes 
retained by the vendor, without regard to the time of their matu- 
rity ; but the vendor is entitled to the surplus remaining after the 
assigned notes have been paid in full, and may assert his right to 
it by petition filed in the cause while the fund is in court. Jb. 133. 


BONDS. 


1. Appeal bond ; what damages are recoverable.—An appees bond, given 


in pursuance of the order of the presiding judge (Code, § 3928), on 
appeal from a judgment for the recovery of land or the possession 
thereof, and conditioned for the payment of ‘all costs and such 
damages as the plaintiff may sustain by reason of this appeal,” 
covers all damages resulting to the plaintiff from the appeal and 
its legal consequences and incidents ; that is, all damages of which 
the appeal is the moving cause, or the direct and immediate agency 
producing them ; and this includes the value of the use and occu- 
pation of the premises .pending the appeal, of which the plaintiff 
was deprived by the suspension of a writ of possession on the 
judgment. Cahall v. Mutual Building Association, 539. 

2. Same; to whom payable.-—When an appeal bond, in a chancery case, 
is made payable to the register, instead of the appellee, a judg- 
ment for costs can not be rendered against the sureties, on an 
.affirmance, the only remedy against them being by action on the 
bond, The State v. City Council of Montgomery, 226. 

3. Construction of title-bond.—Under a stipulation in a bond for title, 
by which the vendor agrees, if the purchaser ‘‘ should die before 
the last payment is made, and his wife is not able to pay the land 
out, to allot to her, by disinterested parties, the value of whatever 
amount has been paid on said land according to the within agree- 
ment,”’ the right of the purchaser’s widow to an allotment of the 
land pro tanto is dependent upon his death without having made 
the last payment, and is not ‘restricted to the contingency of his 
death before the day appointed for the last payment and its non- 
payment on or before that day. Simpson v. Williams, 344. 
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4. Variance in description of bond.—In an action on aninjunction bond, 
brought by T. as sole plaintiff, the complaint averring that the 
condition of the bond was that the obligors ‘‘ would pay plaintiff 
all such damages as he may sustain by the suing out of said in- 

junction,”’ and that wo | have failed ‘* to pay him the damages he 

has sustained ;’’ a bond payable to B. and T. jointly, and condi- 
tioned to pay them the damages they might sustain, is not admissi- 
ble as evidence, the variance being material and fatal. Washington 
v. Timberlake, 259. 

5. Injunction bond, with condition awkwardly expressed.—An injunction 
bond, the condition of which is that, if the obligors shall pay the 
obligees ‘‘ all damages they may sustain by the suing out of said 
injunction, if the same is dissolved, then this obligation to remain 
in full force and effect,’’ though awkwardly expressed, is not void. 
Ib. 259. 

6. Municipal bonds in aid of railroad; injunction of tax to pay interest 
on.—The corporate authorities of the city of Montgomery having 
been authorized, by special statute, to submit to a vote of the 
citizens the question of granting aid to the South and North Ala- 
bama Railroad Company, on the terms agreed on between the 
said corporate authorities and the directors of the railroad com- 
pany, and to issue city bonds in aid of the railroad, if the election 
resulted in favor of subscription; the issue and negotiation of the 
city bonds might be enjoined, at the suit of individual citizens 
and tax-payers, on the grounds that a majority of those voting at 
the election did not in fact vote in favor of subscription, and that 
the propositions voted on were afterwards changed, to the detri- 
ment of the city, by agreement between the city authorities and 
the railroad directors, ‘‘if these facts had been shown at the 
proper time ;’’ but, the bonds having been issued, being regular 
on their face, negotiable in form, and having passed into the hands 
of third persons, as purchasers for value, who are not charged 
with knowledge or notice of any irregularity in their issue, as 
against them such irregularities avail nothing, and the tax-payers 
can not enjoin the collection of a municipal tax levied to pay the 
interest on them. The State v. City Council of Montgomery, 226. 

7. Burden of proof as to notice.—As against the holders of negotiable 
municipal bonds, an averment of notice of irregularities in their 
issue which would invalidate them, though necessary in a bill 
which seeks to enjoin their collection, is negative in its character, 
and does not impose on the complainants the onus of proving 
notice. Ih. 226. 

8. Detinue bond; what damages are recoverable.—In an action on a stat- 
utory bond given by the plaintiff in detinue (Code, § 2942), attor- 
ney’s fees, and costs incurred in that suit (if not previously 
recovered), as well as any damages actually sustained from the 
seizure and detention of the property, are legitimate subjects of 
recovery ; but loss of time, and hotel bills paid, while engaged in 
procuring sureties on the replevin bond, or in attendance on the 
trial, are too remote and variable. Foster v. Napier, 393. 


BRIBERY. See Criminat Law, 8-10. 
CHANCERY. 
JURISDICTION, AND GENERAL PRINCIPLES. 
1. When creditor without lien may come into equity, to set aside sale or 


conveyance on ground of fraud.—The statute authorizing a creditor 
without a lien to file a bill in equity, ‘‘to subject to the payment 
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of his debt any property which has been fraudulently transferred 
or attempted to be fraudulently conveyed by his debtor” (Code. 
§ 3886), is not confined to cases in which a discovery is sought : 
nor is it necessary that the bill shall ask a discovery, or conform 
to the requisites of a bill for discovery. Zelnicker v. Brigham & 
Co., 598. 


2. Deed constructively fraudulent, but standing as security for indemnity 


3. 


of grantee; liability for rents, and allowance for improvements and 
taxes. —A conveyance being held constructively fraudulent at the 
suit of creditors, but allowed to stand as a valid security for the 
reimbursement or indemnity of the grantee, to the extent of the 
consideration actually paid; on the statement of the account, he 
is chargeable with rents during his possession, and is entitled to a 
credit for the value of permanent improvements erected by him 
before (but not after) the filing of the bill, and for all taxes paid, 
whether before or after the bill was filed. Gordon, Rankin & Co. 
v. Tweedy, 282. 


As to set-off of permanent improvements, against rents.—The right to 


set off the value of permanent improvements, in reduction or re- 
coupment of rents, is purely equitable, and is only allowed in 
favor of a bona fide occupant or possessor of land; actual notice 
of the assertion of a superior title is fatal to the occupant’s claim 
for improvements, and the filing of a bill against him, by the 
person claiming such superior title, is the most solemn and an- 
thoritative form of notice. Jb. 232. 


4. Injunction of judgment in unlawful detainer, but not writ of restitu- 


tion.—The unsuccessful defendant in an action of unlawful de- 
tainer, having taken an appeal to the Circuit Court, and then filed 
a bill in equity to correct an alleged mistake in his lease, may 
restrain the further prosecution of the action at law until the de- 
termination of the suit in equity; but, not having given a super- 
sedeas bond (Code, § 3711), the issue of a writ of restitution on 
the judgment will not be enjoined in the meantime. Robbins v. 
Battle House Company, 499. 


5. Fraud, as ground of equitable relief against judgment.—The general 


6. 2 


rule is, that a court of equity will vacate and set aside a judgment 
at law, on the ground of fraud, on/y when the fraud was practiced 
in the rendition or procurement of the judgment itself; that fraud 
in antecedent transactions, not connected with the proceedings in 
the cause, and which would merely have constituted a good detense 
to the action, is not sufficient; and that the fraud must be actual 
and positive—utterly repugnant to honest intentions. Noble v. 
Moses Brothers, 604. 


Accident, mistake and fraud, as grounds of equitable relief against 


judgment.—When there was no fraud in the act of obtaining or pro- 
curing the judgment, but equitable relief against it is sought on 
grounds which go to the merits of the original action, and which 
would have been available as a defense at law, the complainant is 
required to allege and prove, Ist, that he has a good and merito- 
rious defense to the cause of action, or so much thereof as he pro- 
poses to litigate; 2d, that his failure to defend at law was not 


* attributable to his own omission, fault, or neglect; and, 3d, that 


it was attributable to fraud, surprise, accident, or some act of his 
adversary, the plaintiff at law. Jb. 604. 


7. Transactions between parent and child ; mead relief against. 


Business transactions between a father and his unmarried daugh- 
ter, whose guardian he had been until she attained her majority, 
and who then continued to reside in his household as a member of 
his family, will be scrutinized with watchful jealousy by a court of 
equity, and will not be permitted to stand, when it appears that, 
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by the exercise of undue influence, the father obtained an improper 
benefit or advantage; and his failure to make a full disclosure of 
all material facts affecting his dealings with her, as between other 
persons occupying a fiduciary relation toward each other, would 
authorize the court to set aside such transactions, at the option of 
the daughter seasonably expressed. Ib. 604. 

8. Same; dealings of father, ‘as agent, with third persons.—This prin- 
ciple can not be applied to third persons, who dealt with the father 
as agent of his daughter, advancing large sums of money to enable 
him to carry on farming operations in her name, and in whose 
favor the daughter, having executed a mortgage to secure such ad- 
vanees, afterwards confessed a judgment for the large balance 
due; when the evidence shows that the father was ruinously insol- 
vent, and carried on his business operations, though nominally as 
agent of his daughter, really in secret trust for the benefit of him- 
self and his family; and that the daughter knowingly lent him her 
credit, signed promissory notes for his indebtedness, on accounts 
furnished to him and admitted by him to be correct, and con- 
fessed the judgment for the amount of these notes. The plaintiffs 
in the judgment, in their dealings with the father, as shown by 
the evidence, having acted with the utmost fairness, good faith, 
and liberal indulgence, they are not chargeable with fraud on ac- 
count of the fiduciary relation existing between the father and 
daughter, and his failure to make a full disclosure to her of all 
material facts connected with his said business transactions. 
Th. GO4. 

9. Interpleader; when bill does not lie—When mortgaged lands are sold 
and conveyed by the mortgagor, by deed with covenants of war- 
ranty, the purchaser paying part of the price in cash, and giving 
his note for the residue; if the note secured by the mortgage and 
the note for the unpaid purchase-money are afterwards transterred 
to different persons, the purchaser can not maintain a bill of in- 
terpleader against them. Wilkinson v. Searcy, 243. 

10. When widow, claiming exempt personal property, may come into equity. 
“The conrt will not say there may not be cases in which equity 
would interfere, at the instance of the widow, to enable her to 
make her selection of exempt personal property and have it made 
available ;’’ but, when her bill fails toshow any remissness, undue 
delay, or other dereliction of duty on the part of the administrator, 
it is without equity. Loeb & Weil v. Richardson, 312. 

ll. Removal of disabilities of coverture, by decree of chancellor ; suffi- 
ciency of petition.—To authorize and sustain a decree by the chan- 
cellor, in the exercise of his statutory jurisdiction (Code, § 2731), 
relieving a married woman of the disabilities of coverture as to 
her statutory or other separate estate, ‘‘so far as to invest her 
with the right to buy, sell, hold, convey and mortgage real and 
personal property, and to sue and be sued as a femme sole,’’ her 
petition (or application) must aver that she has a separate estate, 
statutory or equitable; and the want of such an averment, it being 
a jurisdictional fact, renders the decree void. Stoutz v. Burke, 530. 

12. Equitable estate of married woman; priority of liens among creditors. 
In charging the equitable estate of a married woman with her 
contracts and engagements, a court of equity does not proceed on 
the theory that they are valid and operative as appointments or 
appropriations by her of so much of her estate as may be neces- 
sary to satisfy them, but on the principle of her presumed inten- 
tion to do a valid act, and therefore to charge the estate which she 
has full capacity to charge; but her contracts do not create a lien 
or charge on any specific property, such as is created by the filing 
of a bill in equity; and when bills are filed by several creditors, 
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13. 


14. 


15. 


16. 


17. 


18. 


seeking to charge and condemn the same property, the priority 
of their liens is determined by the time when their respective bills 
were filed, and not by the time when their debts were created. 
Masson v. Turner, 513. 

Marshalling assets between individual and partnership creditors, 
Partnership creditors can assert no lien on partnership property, 
for the payment of their debts; though such lien may be worked 
out for their benefit, by a partner asserting his right to have the 
partnership effects applied to the extinguishment of the partner- 
ship liabilities ; and a court of equity, in administering the effects 
of an insolvent partnership, will apply them primarily to the pay- 
ment of partnership debts, while the separate property of the 
individual partners wiil be devoted primarily to the payment of 
their individual debts. Evans, Fite, Porter & Co. v. Winston, 349. 

Marshalling securities between creditors.—Where an entire tract of 
land is conveyed by deed of trust for the indemnity of the grant- 
or’s sureties, and, an execution of junior lien being afterwards 
levied on it, the grantor asserts a right of homestead exemption to 
a part; the plaintiff in execution, becoming the purchaser at his 
own sale, has a right to insist that the land claimed as exempt 
shall be first subjected to the payment of the debt for which the 
sureties are bound, and against which they are indemnified by the 
deed. Cochran v. Miller, 51. 

Purchase by mortgagee at sale under mortgage ; election and remedies 
of mortgagor.—When lands are sold under a power contained in a 
mortgage, and the mortgagee himself becomes the purchaser at 
the sale, the mortgagor has an election, if seasonably expressed, 
either to affirm or disaffirm the sale, without regard to its fairness, 
or to the sufficiency of the price paid; but a bill which merely 
seeks to set aside the sale, pow At nothing as to the state of the 
account, containing no tender or offer to pay what is due, or to do 
equity, and not asking to redeem, is without equity. Garland v. 
Watson, 323. 

Partition of lands ; jurisdiction of equity, as affected by statutory 
provisions.—The original jurisdiction of a court of equity to decree 

artition of lands between co-partners, joint tenants, and tenants 
in common, is not taken away by the statutory jurisdiction con- 
ferred on the probate judge (Code, §§ 3497-3513) ; but, if the judge 
of probate first acquires jurisdiction, by the filing of a proper peti- 
tion, a court of equity will not interfere with its exercise, unless 
facts or circumstances of special equitable cognizance are shown, 
which render inadequate the statutory jurisdiction. Wilkinson v. 
Stuart, 198. 

Sale of lands for division; jurisdiction of equity, and of probate 
judge.—When lands are held by joint tenants, or tenants in com- 
mon, who are adults, a court of equity has no jurisdiction to de- 
cree a sale in order to effect an equitable division, except by con- 
sent; but statutory jurisdiction for this purpose has been con- 
ferred on the judge of probate (Code, §§ 3514-20), and it is exclu- 
sive as to adult parties; yet, when a petition has been filed before 
him, asking a sale on that ground, a court of equity may interfere, 
at the instance of the defendants, and decree an equitable parti- 
tion without a sale. Jb. 198. 

Erection of valuable improvements by tenant in common.—li one ten- 
ant in common of lands erects valuable improvements thereon, 
with the express authority, or knowledge and implied consent of 
his co-tenant, a court of equity will, in directing partition, give 
him the benefit of his improvements, by assigning to him that part 
of the lands on which they are situated; and the claim for such 
improvements gives a court of equity jurisdiction to enjoin, at his 
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instance, proceedings before the probate judge asking a sale for 
division. Jb. 198. 

19. Rents and profits, for use and occupation, as between tenants in com- 
mon.—If one tenant in common use and occupy a portion of the 
lands, his entry and possession not being hostile to his co-tenant. 
he is not liable to account for rents and profits; and hence, when 
asking an equitable partition, and an allowance for the value of 
improvements erected by him, it is not necessary that he should 
offer in his bill to pay for his use and occupation. Jb. 198. 

. Partition of lands held in remainder, or of part only.—In the absence 
of statutory provisions, partition can not be awarded, either at 
law or in equity, of an estate held in remainder or reversion; nor, 
as a suai’ rule, will partition be awarded of part only of an en- 
tire estate, which ak Ge splitting an entire cause of action; yet, 
where the lands consist of several distinct tracts, held under the 
same conveyance, an outstanding life-estate in one tract is no ob- 
stacle to a partition of the others. Jb. 198. 

. Appointment of commissioners to make partition.—In making parti- 
tion in equity, the usual practice is to issue a commission to disin- 
terested freeholders, giving them proper instructions; and if the 
parties do not agree upon and nominate persons for appointment, 
a reference to the register is ordered to ascertain and report the 
names of suitable persons; but an irregularity in the appointment 
of commissioners, to which no objection is made before the chan- 
cellor, is waived. Ib. 198. 

. Reformation of deed, on ground of mistake.—An erroneous opinion 
as the legal effect and operation of a conveyance, developed by 
events subsequent to its execution, is a mistake of law, and fur- 
nishes no ground for a reformation of the deed. Kelly v. Tur- 
ner, 513. 

. Same ; sufficiency of evidence.—A court of equity will not decree the 
reformation of a written instrument on the ground of mistake, on 
parol evidence only, unless the mistake is plain, and is clearly es- 
tablished by full and satisfactory proof. Marsh v. Marsh, 418. 

. Reformation of writing on ground of mistake ; previous request and 
refusal to correct.—Where the alleged mistake is disputed by the 
defendant, or where a request to correct it would have been vain 
and useless, a bill in equity may be maintained without alleging 
such previous request and refusal; and the court, doubting the 
correctness of the rule laid down in Long v. Brown (4 Ala. 622), 
which was followed in Beck v. Simmons (7 Ala. 71), and Lamkin v. 
Reese (7 Ala. 170), ‘‘ submits if it is not a much better rule, in all 
such cases, to retain the bill until the correction is made, and if 
the bill was filed without previous request, and unnecessarily, let 
the costs be taxed against the complainant.’’ Robbins v. Battle 
House Company, 499. 

25. Answer construed, as to admission of mistake and offer to correct. 
These averments, in an answer to a bill for the reformation of an 
alleged mistake in a written lease: ‘‘ Defendant has never refused 
to reform said lease, and to make the necessary correction in it, 
and alleges that no application was ever made to respondent by 
complainant to do so, and that he would, at any time, if applied 
to, have corrected any misiake in said lease, and is still ready and 
willing to do so, if applied to by complainant,’’—fall very far 
short of admitting the alleged mistake, and offering to correct it. 
Ib. 499. 

26. Reformation of mortgage as against subsequent judgment creditors. 
The statutes of registration, oe the protection of judgment credit- 
ors against unrecorded conveyances (Code, §§ 2166-7), relate only 
to conveyances of the legal estate in lands, and have no applica- 
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tion to mere equitable estates or interests, which are not subject 
to the lien of executions or judgments, and are not within the pol- 
icy of the statutes; and there is nothing im the statutes which, as 
in favor of judgment creditors, forbids the reformation of a recorded 
mortgage by a court of equity, so as to make it include lands which 
were omitted by mistake. ailey, Davis & Co. v. Timberlake, 221. 


27. Protection to bona fide purchaser without notice.—A bona fide pur- 


chaser for valuable consideration is entitled to protection against 
all latent equities of which he had no notice, whether he purchased 
under contract with the holder of the legal title, or at a sale under 
execution against him; but, whether a judgment creditor, pur- 
chasing at a sale under his own execution, and paying the price 
bid by entering satisfaction of his judgment, is entitled to protec- 
tion as a bona fide purchaser for valuable consideration, is a ques- 
tion as to which there is some conflict of authority, and which does 
= arise in this case, the sale under execution being a nullity. 
>. 221. - 


28. Redemption and account.—Where the children of the mortgagor, 


claiming as subsequent purchasers from him, file a bill against the 
mortgagee and purchasers at a sale under the mortgage, alleging 
fraud and oppression practiced by the mortgagee in the matter of 
the accounts, and asking an account and redemption, ‘‘ they must 
allege the true state of the account between the mortgagor and 
mortgagee—that is, must allege the amount claimed by the mort- 
gagee, and the amount admitted by the mortgagor, or show the 
several items contested between them.’’ General averments that 
the balance due, if any, was inconsiderable, and that the purchasers 
bought with knowledge of the true state of the account, are not 
sufficiently certain and definite. Conner & Wife v. Smith, 115. 


29. Setting aside sale under execution; remedy at law, and in equity. 


When a sale of lands under execution at law is impeached, be- 
“ause of mere error in the process, or on account of some error at- 
tending its execution, the court from which the process issued has 
exclusive jurisdiction to set aside the sale ; but, if fraud or illegality 
attends the sale, or it has been followed by the execution of a con- 
veyance casting a cloud upon the title, a court of equity has juris- 
diction concurrent with the court of law to set it aside. Cowan & 
Co. v. Sapp, 44. 


30. Same, on ground that judgment was in fact satisfied.—If the judg- 


ment was in fact satisfied at the time of the sale under execution, 
the court from which the process issued has undoubted jurisdic- 
tion to set aside the sale; but, if the process is regular on its face, 
and the sale is followed by a regular conveyance to the plaintiff in 
execution as the purchaser, the fact of payment resting in parol, a 
court of equity will intervene, at the instance of the defendant in 
possession, set aside the sale, and cancel the conveyance as a cloud 
on the title. Jb. 44. 


31. Same ; diligence required of plaintiff.—A party who seeks to set 


aside a sale under legal process, whether by motion in the court 
from which the process issued, or by bill in equity, must act 

romptly, or must satisfactorily explain any unreasonable delay ; 
but no time can be definitely fixed, within which the application 
must be made, since the proceeding is of an equitable nature, de- 
pendent upon equitable principles, and necessarily governed by the 
varying facts of each particular case. (Doubting the correctness 
of the general rule declared in Abercrombie v. Conner, 10 Ala. 296.) 
Ib. 44. 


32. Same.—In this case, more than three years after the sale having 


elapsed before the bill was filed to set it aside, the delay was held 
sufficiently explained by proof of the facts, that the payment of 
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the judgment was made to the plaintiff in Nashville, Tennessee, 
on the same day the land was here sold under execution, and that 
he made no effort to recover possession, as purchaser at the sale, 
until about six months before the bill was filed. Jb. 44. 


. Specific performance ; when refused.—A court of equity will not de- 


cree the specific performance of a contract, when the allegations of 
the bill are not established by clear and definite proof, or where 
the evidence -is left in doubt and uncertainty. Goodlett v. 
Kelly, 213, 


Specific execution of imperfect instruments.—When a written instru- 


ment, intended as a conveyance, is defective in some particular 
essential to pass the legal title,—as the attestation of a subscribing 
witness, or a proper acknowledgment,—a court of equity will re- 
gard it as an agreement to convey, and will decree a specific exe- 
cution of it, if the person executing it was sui juris; but, to au- 
thorize such decree, the instrument must be founded ona valuable 
consideration, and must be strictly equitable. Roney v. Moss, 390. 


. Same; consideration and recitals of mortgage.—When the instrument, 


a specific execution of which is sought, is in the form of a mortgage 
to secure the payment of a debt particularly described, its recitals 
are prima facie evidence of the existence of the debt, and cast on 
the mortgagor the onus of disproving them; but, the evidence in 
this case clearly showing that the debt had been in fact paid, the 
presumption is rebutted, and a specific execution properly refused. 
Th. 390, 


Approval of voluntary act which court would have compelled.—A 


court of equity often regards that as done which ought to have been 
done ; and when the parties voluntarily agree to do that which the 
court would compel them to do, the court will uphold and give ef- 


fect to the agreement. Moseley & Eley v. Norman, 422. 


. Subrogation of creditor to mortgage security.—The lender of money 


which is used in paying off a mortgage, or other incumbrance on 
land, is not entitled, on that account alone, to be subrogated to the 
rights of the mortgagee; but, if the money was advanced for the 
purpose of paying off the mortgage, with the just expectation of 
obtaining a valid security on the property for the re-payment, and 
it was used in paying off the mortgage; or, if the mortgage given 
for its re-payment is defective, or the money used in paying off 
the mortgage debt was procured by fraud and misrepresentation— 
in these cases, the lender is entitled to be subrogated to the secu- 
rity of the mortgage which his money has discharged. Bolman v. 
Lobman, 507. 


38. Subrogation of creditor to rights of trustee against trust estate.-—The 


contracts of guardians, administrators, or other trustees, though 
made in execution of the trust, and in the performance of a legal 
duty, impose upon them a personal liability, and create no liabil- 
ity against either the trust estate or the beneficiaries; but, if the 
estate is indebted to the trustee on settlement of his accounts, and 
he is insolvent, as shown by the exhaustion of legal remedies 
against him, and the contract has enured to the benefit of the trust 
estate or its beneficiaries, a court of equity will subrogate the 
creditor to his rights against the estate. Mosely & Eley v. Nor- 
man, 422. 


39. When deed of trust may be enforced by beneficiaries ; amended and 





supplemental bills.—Sureties on a supersedeas bond, for whose in- 
demnity a deed of trust has been executed by their principal, ma 

file a bill to foreclose the deed so soon as the judgment is affirmed, 
and are not required to first pay it themselves; andii they pay the 
judgment pending the suit, thereby becoming themselves entitled 
to the proceeds of sale (which the bill prayed might be paid to the 
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creditor), this is supplemental matter, which may be brought in 
by amendment; and the failure to bring it forward is a_ mere ir- 
regularity, which does not affect the validity of the final decree. 
Cochran v. Miller, 51. 

40. Testamentary trusts ; jurisdiction of Probate and Chancery Courts. 
The Probate Court has no jurisdiction to enforce and settle a trust 
created by will; but, when such trust is conferred upon the exec- 
utor, and distinct executorial duties are also devolved upon him 
by the will, that court, while declining to take cognizance of the 
trust, may settle all matters which pertain only to the executorial 
duties and office ; unless the duties of the trust are attached to the 
executorial office or character, and are so inseparably blended and 
mingled with the executorial duties that they can not be distin- 
guished from each other ; in which case, if the trustee has accepted 
and undertaken the duties of the trust, the Probate Court has no 
jurisdiction to execute the will, and the parties will be remitted to 
the Chancery Court. Hinson v. Williamson, 180. 

41. When creditor may maintain bill against administrator and heirs of 
deceased debtor, without exhausting legal remedies.—A creditor can 

‘ not, in the absence of some special equity, maintain a bill in 
equity to reach and subject the lands of his deceased debtor, until 
he has exhausted his legal remedies by a judgment at law against 
thé administrator, and the return of an execution unsatisfied 
against him and his sureties ; but this principle does not apply to a 
biil filed by the beneficiary of an express trust, against the admin- 
istrator and heirs of the deceased trustee, for an account of rents 
and profits received. McCarthy v. McCarthy, 546. 

42. Loan of money to pay purchase-money of land; &ights of lender, as 
against purchaser’s widow.—A person who lends or advances 
money to pay the purchase-money for lands, or to pay a decree 
which the vendor has obtained subjecting the land to sale in satis- 
faction of his lien, and who takes a mortgage or deed of trust on 
the lands to secure the repayment of the money, can not claim to 
be subrogated to the vendor’s lien on the: land, nor to have the 
decree tevived and enforced in his favor; and the wife of the 
purchaser not joining with her husband in the execution of 
the mortgage or deed of trust, her right to dower in the lands is 
superior to the rights and equities of the lender. Pettus v. Me- 
Kinney, 108. 

43. Abatement of purchase-money.—When lands are conveyed with cove- 
nants of warranty against incumbrances done or suffered by the 
vendor (Code, § 2193), and are at the time subject to an outstand- 
ing mortgage executed by him, this is a breach of his covenants 
of warranty, which entitles the purchaser to claim an abatement 
of his note for the unpaid purchase-money, to the extent of the 
balance due on the mortgage debt, unless his note has been 














‘ assigned to a third person, and he has estopped himself from 
setting up that defense against the assignee. Wilkinson v. Sear- 
cy, 243. 


44. Vendor's lien; when assignee may assert.—An assignee of a promis- 
sory note, given for the purchase-money of land, can not assert a 
vendor’s lien on the land, when the transfer was by delivery merely. 
(Changed by statute approved Feb. 13, 1879.—Sess. Acts 1878-9, 
p. 171.) Daily’s Adm’r v. Reid, 415. 

45. Same.—Prior to the enactment of the statute approved February 
13th, 1879 (Sess. Acts 1878-9, p. 171), the assignment of a promis- 
sory note, given for the purchase-money of land, did not pass to 
the assignee the right to enforce the vendor’s equitable lien on the 
land, when the assignment was of such character that the vendor 
had no interest in the recovery of the debt, and would not sustain 
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loss if it remained unpaid; the underlying principle being, that 
the equitable lien of the vendor was a trust chargeable upon the 
land for his security and indemnity, when he had taken no inde- 
pendent security for the payment of the purchase-money, because 
one man ought not to be allowed to get and keep the lands of an- 
other without paying the consideration money; and an assignee 
of the notes was allowed to enforce this lien, on the principle of 
subrogation, only when such subrogation was necessary for the 
protection and indemnity of the vendor. Preston & Co. v. Elling- 
ton, 133. 


46. Same; when vendor is remitted to original lien.—The vendor’s lien, 


although it did not pass to an assignee by delivery only, was not 
discharged or extinguished by the assignment; and if he again 
acquired the notes, he might enforce the lien as if he had never 
parted with them. Jb. 133. 


47. Same; assignment by delivery, and subsequent indorsement without 


new consideration.—If the notes are transferred’by delivery merely, 
not imposing on the vendor any liability for their ultimate pay- 
ment, and not passing to the assignee the right to enforce the 
equitable lien on the land, a subsequent indorsement or assign- 
ment in writing by the vendor requires no new consideration to 
support it, and clothes the assignee with full capacity to enforce 
the lien on the land. Jb. 133. 


48. Assignment of notes for purchase-money; priority of lien, as between 


assignees and assignor.—Several notes being given for the purchase- 
money of land, and some of them being afterwards transferred by 
indorsement, the indorsement of each is, pro tanto, an assignment 
of the vendor’s lien, and entitles the assignee to priority of pay- 
ment, out of the proceeds of the sale of the land, before the notes 
retained by the vendor, without regard to the time of their ma- 
turity ; but the vendor is entitled to the surplus remaining after 
the assigned notes have been paid in full, and may assert his right 
to it by petition filed in the cause while the fund isincourt. Pres- 
ton & Co. v. Ellington, 133. 


49. Vendor's lien ; discharged by novation of contract.—Where lands 





were sold by an executor, under authority conferred by a private 
statute, for the purpose of division and distribution among the 
parties interested under the will, five of whom became the pur- 
chasers, and gave their joint note for the deferred payment; and 
the sale was reported to the Chancery Court, as required by the 
statute, and was confirmed; and afterwards, in order to enable 
the executor to settle with the other devisees and distributees, the 
purchasers gave him receipts for their distributive shares of the 
estate, at an agreed valuation, in part payment of the note, and a 
new joint note for $2,500, balance of purchase-money in excess of 
agreed valuation ; and he thereupon reported the purchase-money 
paid in full, executed a conveyance to the purchasers under the 
order of the court, and charged himself with the purchase-money 
on final settlement of his accounts; and four of the purchasers 
paid their proportion of the $2,500, but the fifth failed to pay any 
part of her proportion, the arrangement made by her husband for 
its payment having failed by reason of his misrepresentations to 
the executor; held, that the compromise, or settlement of the 
original note, was a novation of the contract, and discharged the 
land which, on subsequent division by agreement among the pur- 
chasers, was allotted to the defaulting distributee, from a vendor’s 
lien for the unpaid balance. Williams v. McCarty, 295. 


50. Vendor’s lien; who may assert, where land has been sold several times. 
: y ’ 


Where the purchaser of lands agrees, in part payment of the 
agreed price, to pay his vendor’s outstanding note to a third person, 
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which is a lien on the land, and afterwards sells to a sub-purchaser 
who makes a similar promise to pay the outstanding note; a pa 
ment of the note by such sub-purchaser would extinguish the lien 
on the land, and the liability of each of the parties; a payment 
by the purchaser would give him a right to enforce the vendor’s 
lien on the land, as against the sub-purchaser; and a payment by 
the maker of the note, to whom the first promise to pay it was 
made, would give him a similar right to enforce the lien; but the 
latter can not maintain a bill in his own name alone to enforce the 
lien, when he has not paid the note, although the holder of it has 
recovered a judgment on it against him. But, on this state of the 
facts, the holder of the note is a necessary party to the bill, or the 
several contesting claimants, if there is a dispute as to the owner- 
ship of it; and the bill must allege the special facts which show 
that the maker of the note is remitted to his former right to en- 
force the lien, else the variance will be fatal to relief. Young v. 
Hawkins, 370. 


PLEADING AND PRACTICE. 


51. Amendment of bill; husband and wife as parties.—When the origi- 
nal bill alleges that the complainant is a widow, and seeks to fore- 
close a mortgage taken by her in her own name, an amendment 
may be allowed (Code, § 3156), alleging that she is in fact a mar- 

: ried woman, but living separate and apart from her husband, and 
that he had never sought to exercise any control over her money 
or property ; and on these allegations, the husband is properly 
joined with the wife as a complainant in the amended bill. Bol- 
man v. Lobman, 507. 

52. Multifariousness, and misjoinder.—A bill is not multifarious because 
it seeks to foreclose two mortgages on the same property, one of 
which was given to the complainant for money borrowed to pay 
off the other, under circumstances which would entitle him to be 
subrogated to the security of the prior mortgage; and the second 
mortgage being given by a widow who had only a life-estate in the 
property, while the first was executed by her and her husband 
while living, her children being remainder-men under the hus- 
band’s will, she and her children are properly joined as defend- 
ants to the bill, although their interests are separate and distinct. 
Ib. 507. 

. Parties to bill; joinder of heirs and administrator as defendants. 
When a bill seeks an account of rents and profits received by a de- 
ceased trustee, whose estate, though solvent, consists mostly of 
lands, the heirs are properly joined with the administrator as de- 
fendants, beinginterested in the account ; and they may make any 
defense which would be available to the administrator. McCarthy 
v. McCarthy, 546. 

. Multifariousness.—When a bill does not state facts which render it 
— the prayer for relief can not render it multifarious. 

b. 546. 

. Same.—A bill which seeks an account of the mortgage debt, and a 
redemption of the several lots and parcels of land conveyed by it; 
and which shows on its face that the several sub-purchasers claim 
separate and distinct lots, and that one of the lots was not sold un- 
der the mortgage, but was bought by the defendant claiming it at 
a sale under a decree foreclosing an older lien, is multfarious. 
Conner & Wife v. Smith, 115. 

. Averments of bill for account and redemption.—Where the children 
of the mortgagor, claiming as subsequent purchasers from him, 
file a bill against the mortgagee and purchasers ata sale under 
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the mortgage, alleging fraud and oppression practiced by the mort- 
gagee in the matter of the accounts, and asking an account and re- 
demption, ‘‘ they must allege the true state of the account between 
the mortgagor and mortgagee--that is,- must allege the amount 
claimed by the mortgagee. and the amount admitted by the mort- 


gaygor, or show the several items contested between them.’’ Gen- 
eral averments that the balance due, if any, was inconsiderable, 
and that the purchasers bought with knowledge of the true state 
of the account, are not sufficiently certain and definite. Jb. 115. 

57. Filing bill in double aspect.—A bill in equity by creditors who had 
consented to an extension of their debts, seeking, in one aspect, to 
set aside as void a sale and conveyance of his goods by the debtor 
to a creditor who had agreed, if the others would consent to the 
extension as proposed, that his debt should be postponed until 
the others were paid, or, in the alternative, to have the conveyance 
declared and enforced as a general assignment, enuring to the 
equal benefit of all the creditors under the statute (Code, § 2126), 
asks measures of relief which are inconsistent and incompatible, 
and is demurrable on that account. J/eyer Brothers v. Bromberg 
Brothers, 524. 

58. Amended and supplemental bills.—When sureties on a supersedeas 
bond, for whose indemnity a deed of trust has been executed by 
their principal, file a bill to foreclose the deed, and afterwards pay 
the judgment, thereby becoming themselves entitled to the pro- 
ceeds of sale (which the bill prayed might be paid to the creditor), 
this is supplemental matter, which may be brought in by amend- 
ment; and the failure to bring it forward is a mere irregularity, 
which does not affect the validity of the final decree. Cochran v. 
Miller, 50. 

59. Cross-bill; when relief may be granted under, though original bill be 
dismissed.—The general rule is, that when the original bill is dis- 
missed, the cross-bill goes out with it, at least when the subject- 
matter of the cross-bill is simply defensive of the case made by the 
original bill; but, when the cross-bill sets up, as it may, additional 
facts relating to the same subject-matter, but not alleged in the 
original bill, prays for affirmative relief in reference to it, and pre- 
sents a case of equitable cognizance, the dismissal of the original 
bill does not dispose of the cross-bill: it is the duty of the chancel- 
lor in such ease, while dismissing the original bill, to grant such 
relief under the cross-bill as would be proper, under its averments 
and the proof, if it were an original bill. Wilkinson v. Roper, 140. 

. Same ; extent of relief in this case.—The original bill seeking an ac- 
count and redemption of lands mortgaged by the complainant to 
the defendant, as alleged, to secure the payment of the agreed 
purchase-money, and failing in this aspect, because the proof 
showed that the contract between the parties was not a sale and 
conveyance, with re-conveyance by mortgage to secure the pay- 
ment of the purchase-money, but was regarded and acted on by 
them as giving the vendor an election, on default being made in 
the payment of the first installments of purchase-money as stipu- 
lated, to treat it as a lease from year to year, and the payments as 
made on account of rent; the defendant may, under a cross-bill, 
have the deeds cancelled, the possession of his lands restored to 
hinf, and recover damages by way of mesne profits from the time 
the tenancy was repudiated, thereby placing the parties in statu 
quo; and the original bill further praying an abatement of the 
er tan omg on the ground that ten acres of the land in fact 

elonged to him at the time the contract was made, and was in- 


cluded in the deed and mortgage by mutual mistake, and this al- 
legation being sustained by the proof, the original bill may be re- 
41 
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61. 


tained for this purpose, in order that complete justice may be done 
between the parties. Jb. 140. 

Waiver of answer on oath.—When an answer on oath is waived by 
the complainant (Code, § 3762), the answer is mere pleading, even 
if responsive, and is not evidence for any purpose. Zelnicker », 
Brigham & Co., 598. 

Amendment of answer, and of claim of exemption.—When the origi- 
nal answer sets up an insufficient claim of exemption, its defects 
may be remedied by amendment; and an amenced claim of ex- 
emption, allowed by the chancellor, will be treated by this court, if 
necessary, as an amendment of the answer. Jb. 598. 

Answer construed, as to admission of mistake and _— to correct. 
These averments, in an answer toa bill for the reformation of an 
alleged mistake in a written lease: ‘‘ Defendant has never re- 
fused to reform said lease, and to make the necessary correction 
in it, and alleges that no application was ever made to respondent 
by complainant to do so, and that he would, at any time, if ap- 
plied to, have corrected any mistake in said lease, and is still real 
and willing to do so, if applied to by complainant,’’—fall very far 
short of admitting the alleged mistake, and offering to correct it. 
Robbins v. Battle House Co., 499. 

Non-resident defendants ; decree pro confesso against.—A decree 
against a non-resident defendant, who does not appear, and who 
is brought in by publication only, can not be supported on error, 
unless the record aflirmatively shows a compliance with the stat- 
utory provisions and rules of practice authorizing it; there must 
be a proper order of publication, made and executed as required 
by the statute and the rules of practice, and a decree pro confesso 
based thereon. which states the facts on which it is founded; and 
the mere recitals of the final decree, as to the rendition of a decree 
pro confesso, are not sufficient to show the rendition and regularity 
of such decree pro confesso. Chilton v. Ala. Gold Life Ins. Co., 290. 

Same; affidavit of non-residence.—The affidavit as to the non-resi-. 
dence of the defendant must state whether, in the belief of the 
atfiant, he is over or under the age of twenty-one years, or that his 
age is unknown (Rule No. 25; Code, p. 165); and the failure to 
comply with this rule is fatal to the regularity of the subsequent 
proceedings. Ib. 290. 

Infants; how brought in as parties.—A decree pro confesso, against, 
an infant, is unauthorized and void; and the cause is not at issue 
as to him, until after a guardian ad litem has been appointed, and 
has answered. Daily’s Adim’r v. Reid, 415. 

Saine; depositions taken before answer.—Depositions in a chancery 
ause, taken before the cause is at issue as against an infant who 
is a material defendant, will be disallowed as evidence against him, 
and no motion to suppress them is necessary. Jb. 415. 

Zrregularities in putting cause at issue.—When all the parties really 
affected by the decree have had their day in court, all being adults 
and sui juris, and have acquiesced in the decree until after an ap- 
peal is barred, irregularities in putting the cause at issue as to some 
of the defendants do not render the decree void, nor authorize the 
court to change or set it aside at a subsequent term. Cochran v. 
Miller, 51. 

Motion to dissolve injunction; defects in affidavit to bill.—An injune- 
tion will not be dissolved, on motion, on account of defects in the 
affidavit to the bill, unless the complainant fails, when required, 
to verify the bill by a sufficient affidavit. Jacoby v. Goetter, Weil 
& Co., 427. 


. Same; by defendant in contempt.—When a defendant is in contempt, 


for the violation of an injunction, he can not be heard on a motion 
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to dissolve the injunction, until he has purged the contempt. 
Ib. 427. 

71. Variance between allegations and proof.—Where the bill is filed by 
subsequent purchasers, against the mortgagee and alleged sub- 
purchasers claiming under him, asking an account and redemption ; 
while the proof shows that a part of the property, though conveyed 
by the mortgage, was never sold under it, and that the defendant 
claiming that part holds under a purchase ata sale by the register 
foreclosing a former lien,—the variance is fatal, unless cured by 
amendment. Conner v. Smith, 115. 

. Same; under bill to enforce vendor’s lien, where vendor has been 
remitted to his original rights under several transfers of note. 
Young v. Hawkins, 370. 

Issues at law; when ordered.—Under the statutory provisions relat- 
ing to issues out of chancery, and declaring that the court ‘‘ must 
direct an issue to be made up whenever it is necessary for any 
fact to be tried by a jury ’’ (Code, § 3890), although there may be 
cases in which, the evidence being plain and clear, it might be a 
reversible error for the chancellor to order the issue to be submit- 
ted toa jury, the question must necessarily be submitted to his 
discretion, when the evidence is indeterminate, or conflicting ; and 
where the record shows that ‘‘ the plaintiff’s right of recovery de- 
pended largely on inferences to be drawn from suspicious circum- 
stances, against positive testimony to the contrary,’’ this court 
can not say that he erred in submitting the question of fact to a 
jury. Adams vr. Munter & Brother, 338. 

74. Same; objections to verdict, and decree non obstante.-—When the find- 
ing of the jury is based on iliegal or insufficient evidence, or on 
improper rulings by the presiding judge, the chancellor may dis- 
regard it: and he may award a venire de novo, with more specific 
instructions, if he chooses to give them; but, when no certified 
exceptions are brought before him, and the record does not show 
what evidence was adduced on the trial before the jury, this court 
can not declare that the complainant was entitled to a decree non 
obstante veredicto, because the finding of the jury is not sustained 
by the depositions on file in the cause. Jb. 338. 

Exceptions to register’s report.—Exceptions to the register’s report, 
on the statement of an account, if not accompanied by a note of 
the evidence relied on to support them (Rule No. 93 ; Code, p. 174), 
may be overruled. Pruitt v. Me Whorter, 315. 

Taking additional testimony after remandment of cause.—The chan- 
cellor’s first decree in this cause having been reversed by this court 
on appeal, and the cause remanded, t e grantee was properly al- 
lowed to take additional testimony, with the view of proving the 
actual consideration paid by him, for which, under the decision of 
this court, the deed was allowed to stand as a valid security; the 
same rule applying in such cases asin an application for a re- 
reference of matters of accounts, or for the re-examination of wit- 
nesses after the publication of testimony. Gordon, Rankin & Co. 
v. Tweedy, 232. 

Dismissal on demurrer, in vacation.—When a bill is dismissed on de- 
murrer in vacation, on account of defects which are amendable, 
the complainant should be allowed an opportunity to amend it; 
and the failure to allow him an opportunity to amend will work a 
reversal of the decree on error. Conner & Wife v. Smith, 115. 

Same.—A decree rendered in vacation, dismissing a bill on demur- 
rer, or, perhaps, on motion to dismiss for want of equity, without 
affording the complainant an opportunity to amend, is erroneous ; 
but this rule does not apply to a dismissal on final hearing on 
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83. 


84. 


85. 


86. 


87. 


pleadings and proof, where the substantial defects of the proof 
can not be remedied by amendment. Goodlett v. Kelly, 213. 

Sale by register.—In making a sale under a decree, the register is 
bound to conform to its terms; he can not sell on credit, when or- 
dered to sell for cash; but, while he can not bind himself to wait 
on the purchaser any specified time, a mere delay of two days in 
collecting the money bid is not sufficient to avoid the sale, when 
no injury resulted from the delay. Chilton v. Ala. Gold Life Ins. 
Co., 290. 

Burden and sufficiency of proof.—The onus of proof resting on the 
complainant to establish his case, if the evidence adduced ig 
doubtful, or in equipoise, he is not entitled to a decree. Evans, 
Fite, Porter & Co. v. Winston, 349. 

Revision of chancellor’s decision on facts.—The burden of proof be- 
ing on a party who asserts an estoppel en pais, and the evidence 
being conflicting, if the chancellor nolds the evidence insufficient 
to establish it, this court will not reverse his ruling, ‘‘ unless 
clearly convinced that he erred.’’ Wilkinson v. Searcy, 243. 

Presumption in favor of decree.-—Where a decree is rendered on 
pleadings and proof, and the testimony is not set out in the record, 
this court will presume that the decree was sustained by the proof. 
Toon v. Finney, 343. 

When decree is final.—A decree in chancery is final, when it ascer- 
tains all the rights of the parties litigant, although there may be 
a reference to the register, to ascertain facts necessary for an ac- 
count, and to state the account between the parties. Cochran v. 
Miller, 50. 

Same.—A decree rendered under a submission on pleadings and 
proof, granting relief to the complainant as prayed, is final, and 
necessarily involves and implies -the overruling of demurrers to the 
bill, although they are not overruled in terms. Jh. 50. 

Decree partly final, and partly interlocutory.—A decree may be partly 
final, and partly interlocutory ; as, where it settles all the equities 
between the parties, and the principles on which relief is granted, 
but orders an account to be taken, or other proceedings to be had 
to carry it into effect; in which case, the chancellor can not, at a 
subsequent term, alter the principles on which reliet was granted 
(as to which the decree is final), but may modify or change the 
interlocutory directions for carrying it into effect; and this court, 
on appeal, sued out after the completion of the statutory bar, is 
limited to an inquiry into the regularity of the subsequent proceed- 
ings, when they have progressed into a final decree which will sup- 
port an appeal. Jb. 50. 

Cosis.—In equity, as a general rule, costs may be decreed against 
either party, or may be apportioned, at the discretion of the chan- 
cellor; and an error in this regard, if there be nothing more in the 
case, is not a ground of reversal. Allen v. Lewis, 379. 

Same.—To call this discretionary power into exercise, the cause 
must have been submitted, either :n whole or in part, to the chan- 
cellor for decision; and this is not done where the complainant 
dismisses his own suit, thereby assuming the costs he has caused. 
But, where the defendant, after answer filed, buys his peace, or 
purchases the complainant’s asserted cause of action; the com- 
plainant binding himself to dismiss his suit, but failing to do so, 
whereby the defendant is forced to set up the release by supple- 
mental or amended answer; and the cause is then submitted on 
his motion to dismiss the bill, in accordance with the stipulation 
in the rélease; the judicial functions of the court are called into 
exercise, and the decree as to costs is not revisable. Ib. 379. 


88. Same ; when payable out of fund in court.—The taxation of costs is 
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a matter of discretion, and they may properly be taxed and made 
payable, in a foreclosure suit, out of any moneys in the custody of 
the court, belonging to any of the parties litigant, and subject to 
the lien of the mortgage. Falkner v. Campbell Printing Press Co., 
859. 

89. Costs against relators.—When a bill in equity is filed by the attor- 
ney-general in the name of the State, on the relation of certain 
private citizens and tax-payers, and for their benefit, costs may be 
adjudged against the relators, on a dismissal of the bill. The State 
rv. City Council of Montgomery, 226. 


CHARGE OF COURT TO JURY. 


1. Requisites of —Charges asked should be ‘“‘clear and explicit, easy 
of interpretation, and not liable to mislead ;’’ and if wanting in 
these requisites, they are properly refused. Peterson v. The 
State, 34. 

Charge invading province of jury.—The court can not assume an ad- 
mission as proved, although there was evidence tending to estab- 
lish it, when it was in fact controverted. Humes vr. O'Bryan & 
Washington, 65. 

. Charge requiring explanation.—A charge asked which, without ex- 
planation, tends to confuse or mislead the jury, is properly refused. 
Wills v. The State, 21. 

Request for explanatory charge.—When evidence is admitted which 
is competent for one purpose, if the party against whom it is ad- 
mitted fears injury from its con-idcration for any other purpose, 
he should ask a charge limiting its operation. Jb. 21. 

. Same.—When charges given announce correct priaciples of law, 
though ‘‘some of them are abstract and misleading, because not 
strictly relevant to the peculiar phases of the evidence, their mis- 
leading tendencies should have been corrected by counter charges 
requested by the defendant,”’ and they present no reversible error. 
Williams v. The State, 18. 

. Same.—In an action against a railroad company, to recover damuges 
for personal injuries, a charge which states the correct rule as to 
negligence, but ignores the evidence tending to show contributory 
negligence, is not therefore erroneous; the question of contribu- 
tory negligence being defensive in its character, and properly call- 
ing for an explanatory charge. Railroad Co. v. Clark, 443. 

On question of negligence vel non.—The question of negligence vel 
non is a question of law for the decision of the court, ‘‘ only when 
the case is so free from doubt that the inference of negligence to 
be drawn from the facts is clear and certain ;’’ in all other cases, 
it is a question of fact for the determination of the jury. Railroad 
Co. v. Bayliss, 150. ’ 

Same.—Whether it is negligence for an engineer to run his train at 
a stated number of miles per hour, is generally a mixed question 
of law and fact, dependent upon many controlling circumstances, 
such as the condition and structure of the road, its grade, straight- 
ness or curvature, the character and capacity of the brakes, &c. ; 
and when there is no evidence as to any of these controlling facts, 
it is properly lett to the jury to decide whether he was guilty of 
negligence in running his train at the rate of thirty-five or forty 
miles per hour at the time of the accident. Jb. 150. 

9. Charge asked, not shown to have been in writing.—The refusal of a 
charge asked, which is not shown to have been asked in writing, 
is not a reversible error. Allen v. The State, 557. 

10. Charges given, but not shown to have been so indorsed.—It is not nec- 
essary that the record shall affirmatively show that charges given 
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on request, or refused, were indorsed as required by the statute 
(Code, § 3109); in the absence of a recital to the contrary, and 
exception duly reserved on account of it, this court will presume 
that the chrges were properly so indorsed. Jb. 557. 

CLERKS. 

1. Official oath of deputy-clerk.—Under the general statute (Code, § 
676), deputy-clerks are required to take an official oath; and the 
special statute ‘‘ regulating the holding of the Circuit Courts of 
Barbour county’”’ (Sess. Acts 1878-9, pp. 106-09), authorizing the 
appointment of a deputy by the circuit clerk, does not dispense 
with the necessity of a compliance with this provision by such 
deputy. Joseph v. Cawthorn, 411. 

2. Attachment issued by deputy-clerk, who has not taken official oath. 
An attachment issued by a deputy-clerk who is performing the du- 
ties of the office under appointment by his principal, is not void- 
able, nor subject to be hated on plea, because he has never taken 
the official oath prescribed by law ; his official acts, like those of 
any other officer de facto, having the same force and effect, so far 
as the public and third persons are concerned, as the acts of an 
officer de jure. Ib. 411. 


CODE OF ALABAMA. 


1. Construction of section not dependent on location. Zelnicker v. 
Brigham & Co., 598. 
Legislative adoption of judicial construction. LF. T., Va. & Ga. 
Railroad Co. v. Bayliss, 150, 
§ 676. Official oath of deputy-clerk. Joseph v. Cawthorn, 411, 
. §§ 1699, 1700. Liability of railroad companies for injuries to per- 
sons or stock. E. 7T., Va. & Ga. Railroad Co. v. 
Bayliss, 150 
11. Limitation of action for such injuries. Jb. 150. 
14. Service of process on agent. Jb. 150. 
21. Statute of frauds. Foster v. Napier, 393. 
2126. General assignments. eyer Brothers v. Bromberg Broth- 
ers, 524. 
2131. Gaming contracts. Lewis v. Bruton, 317. 
2146. Acknowledgment of conveyance. Sikes v. Shows, 382. 
2166-67. Protection to creditors and purchasers against unre- 
corded conveyances. Bailey, Davis & Co. v. Timber- 
lake, 221. 
2193. Implied covenants of warranty in deed. Wilkinson v. 
Searcy, 243. 
2218. Testamentary power to sell lands. Robinson v. Allison, 


17 
17 
21 


§ 
§ 
wOF. 
. § 2238. Widow’s statutory quarantine. Barber v. Williams, 331: 
. §§ 2489-40. Crop completed and gathered by administrator. Loeb 
& Weilv. Richardson, 311. 
§ 2449. .Sale of lands for division. Pollard v. Hanrick, 334. 
§ 2602. Keeping decedent’s estate together. [Zinson v. Wi 
son, 180. 
§ 2706. Rents and profits of wife’s statutory estate. Vincentv. 
The State, 274. 
. §§ 2715-16. Wife’s dower, when having statutory estate. Gordon, 
Rankin & Co. v. Tweedy, 232. 
§ 2731. Removal of disabilities of coverture. Doe, ex dem. Stoutz 
v. Burke, 580. 
§ 2825. Exemption of personal property to widow. Loeb & Weil 
v. Richardson, $11. 
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2828. Declaration and claim of exemption. Wright v. Grabfel- 
der & Co., 460. 

2834. Claim of exemption to property levied on. Jb. 460. 

2835. Contest of claim of exemption. Sims v. Eslava, 594, 


§ 2838, 2841. Contest of claim of exemption. Loeb & Weil v. 


Richardson, 311; Coffey v. Joseph, 271. 


§ 2843. Lease and abandonment of homestead. Scaife v. Argall, 


473 
4719. 
Redemption of real estate. Bailey, Davis & Co. v. 
Timberlake, 221; Parmer v. Parmer, 285. 


§ 2890. Who is proper party plaintiff. Woljfe v. Eberlein, 99. 
) 2935. Service of processon corporation. FE. T., Va. & Ga. Rail- 


road Co, v. Bayliss, 150. 
2942. Detinue bond. Foster v. Napier, 393. 


) 2051-4. Suggestion of adverse possession and erection of per- 


manent improvements. Pickett v. Pope, 122. 


§ 2962-3. Disclaimer and plea of not guilty. McQueen v. Lamp- 


ley, 408. 


§ 2996. Statute of limitations to set-off. Washington v. Timber- 


lake, 259. 


§ 3039. Receipts and releases. Cowan & Co. v. Sapp, 44. 


3058. Competency of parties as witnesses, in actions by or 
against administrators. (Goodlett v. Kelly, 213. 


§ 3109. Indorsement of charges. Allen v. The State, 557. 
§ 3112. Nonsuit, with bill of exceptions. Perry v. Danner & Co., 


485. 
3156. Amendments. Mobile Life Ins. Co. cv. Randall, 170; Bol- 

man v. Lobman, 507. 

Levy and sale under execution after defendant’s death. 
Sims v. Eslava, 594. 

Answer of corporation as garnishee. M, & C. Railroad 
Co. v. Whorley, 264. 

Fraud as exception to statute of limitations. MeCarthy 
ve. McCarthy, 446. 


§ 3286. Advances to make crop. Connor v. Jackson, 464. 


3440-47. Mechanie’s lien. Young & Co. v. Stoutz & Co., 574. 
3467-72. Landlord’s lien-on crop. Coleman v. Siler, 435; Jack- 
son ev. Bain, 228. 


§ 3497-3513. Partition of lands. Wilkinson v. Stuart, 198. 


3514-20. Sale of lands for division. Jb. 198. 


) 3696. Forcible entry and unlawiul detainer. Weldon v. Schlos- 


ser, 355, 


§ 3711-13. Writ of restitution, and bond, Robbins v. Battle House 


a 
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Company, 499. 
3762. Waiver of answer on oath. Zelnicker v. Brigham & Co., 
598. 
3886. Bill in equity to set aside fraudulent conveyance. 16. 598. 
3890. Issue atlaw. Adams v. Munter & Brother, 328. 
3928. Special appeal bond. Cuahall v. Citizen’s Mutual Build- 
ing Asso., 539. 
3945. Release of errors by confession of judgment. Burke v. 
The State, 399. 
3954. Limitation of appeal. Lanier v. Russell, 364. 
4118. Bribery of juror. Caruthers v. The State, 406. 
4212. Gaming on steamboat. Johnson v. The State, 537. 
4295. Murder. Kilgore v. The State, 1. 
4340. Forgery. Allen v. The State, 557. 
4419. Trespass after warning. Owens v. The State, 401. 
4454-5. Confession of judgment for fine and costs. Burke v. 
The State, 399. 
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61. § 4734. Competency of coroner as juror. Jackson v. The State, 26. 
62. § 4754. Organization of grand jury. Kilgore v. The State, 1. 
§ 4765. Oath of petit jury. Peterson v. The State, 34; Johnson v. 
The State, 537. 
§ 4813. Indictment for perjury. Jb. 34. 
§ 4821. Filing and indorsing indictment. Jackson v. The State, 26. 
§ 4883. Competency of juror opposed to capital punishment on 
circumstantial evidence. Ib. 26. 
§ 4895. Corroborating testimony of accomplice. Ross v. The 
State, 532. 
§ 4900. Abusive words as evidence on trial for assault and battery. 
Brown v. The State, 42. 
69. § 4904. Conviction of attempt to commit offense charged. Burke 
v. The State, 399. 


COMMON CARRIERS. 


1. Liability of railroad company as common carrier, and as warehouse- 
man.—When a railroad company receives goods for transportation, 
safely transports them to the point of destination, ialoren the 
consignee of their arrival, and affords him a reasonable oppor- 
tunity to remove them, its duty and liability as a common carrier 
are atend; and if the goods are then left in its custody, its lia- 
bility for a subsequent loss or damage is that of a warehouse-man 
only. Kennedy Brothers v. M. & G. Railroad Co., 430. 

2. Variance.—In an action against a railroad company as a common 
sarrier, for the loss of goods, the complaint being in the form pre- 
scribed by the Code (Form No. 13, p. 705), a recovery can not be 
had on proof of a loss which occurred after the defendant’s duty 
and liability as a carrier had terminated, and while the goods had 
been left in its custody as a warehouse-man. Jb. 430. 


3. Negligence; charges as to, in actions against railroad company as 
common carrier. Railroad Co. v. Clark, 443; Railroad Co.:. Bay- 
liss, 150. 


CONFLICT OF LAWS. 


1. Homestead exemption; governed by what law.—As against the claims 
of creditors, the right to a homestead exemption must be determ- 
ined by the law which was of force when the debt was created, or 
the liability incurred. Cochran vr. Miller, 50. 


CONFUSION OF GOODS. See Arracument, 5. 


CONSTITUTIONAL LAW. 


1. Retroactive laws changing rules of evidence.—Laws affecting the ad- 
missibility or competency of evidence, in civil cases, pertain only 
to the remedy; and there is no constitutional provision, State or 
Federal, which takes away or limits the discretionary power of 
the General Assembly, in enacting or changing such laws, to make 
them applicable to pending actions or existing causes of action. 
Goodlett v. Kelly, 213. 

2. Actions against corporations.—The constitutional provision which 
declares that corporations ‘‘ shall have the right to sue, and shall 
be subject to be sued, in all courts, in like’cases as natural persons” 
(Art. xv, § 12), forbids the imposition of arbitrary, unjust and 
odious discriminations against them, under the form or guise of 
laws regulating judicial procedure; but it has no reference to the 
venue in civil actions, which belongs only to the remedy or form 
of procedure ; and it does not inhibit the passage of a general law 
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authorizing a corporation to be sued in any county in which it 
transacts business through its agents, though an individual citizen 
ean only be sued in the county of his residence. On the contrary, 
such a law is based on sound reasons, growing out of the differ- 
ence between natural and artificial persons, does not violate the 
essential principles of justice, and does not establish an unjust or 
unreasonable discrimination against corporations. Home Protec- 
tion v. Richards & Sons, 466; also, Mobile Life Insurance Co. v. 
Pruett, 487. 

3. Charter of corporation; inviolability as contract.—The charter of a pri- 
vate corporation, when accepted, is an executed contract between 
the State and the ‘corporators, and within the protection of the 
constitutional provision, State and Federal, against laws impairing 
the obligation of contracts; and it can not be amended or modified 
without the consent of the corporation, by subsequent legislation, 
unless the power of amendment is expressly reserved in the 
charter, or some existing general law, or constitutional provi- 
sion. Mobile & Spring Hill Railroad Co. v. Kennerly, 566. 

4. Constitutional inhibition against exemption from taxation.—The con- 
stitution of 1819, which was in force in 1860, contained no limita- 
tion or restriction upon the power of the General Assembly, in the 
imposition of taxes, to make discriminations or exemptions in 
favor of either individuals or corporations. Jb. 566. 


CONTINUANCE. 


1. Conditional on terms as to taking depositions.—In the exercise of its 
discretionary power to grant continuances ‘‘ upon such terms as to 
the court shall seem proper ’”’ (Rule No. 16, Code, p. 160), the court 
may, in granting a continuance to the defendant, order that the 
plaintiff, ‘*in consideration of said continuance,’’ be allowed to 
take the depositions of certain named witnesses, ‘‘ on filing inter- 
rogatories and giving notice as in such cases required by law,’’ 
dispensing with a preliminary affidavit. Zumes v. O'Bryan & 
Washington, 64. ° 

2. Same; exception to such order.—Although the minute-entry granting 
such continuance further recites that the defendant excepted to the 
order, the exception avails nothing, when the record shows that 
the defendant had the full benefit of the continuance: he must ac- 
cept or reject the continuance, with the terms annexed, as an en- 
tirety. Ib. 64. 


CONTRACTS. 


1. Agreement among creditors, as to postponement and extension of debts. 
A proposal by one of the er€ditors of an embarmssed debtor, to 
forbear the assertion and collection of his claim until the claims of 
the other creditors have been satisfied, on the condition and con- 
sideration that they would all consent to an extension as asked by 
the debtor, does not become binding as a contract until accepted 
by all the othercreditors. Heyer Brothers v. Bromberg Brothers, 524. 

2. Same; partial acceptance, and waiver.—li such proposal is accepted 
by only a portion of the creditors, and acceptance by the others is 
waived by the creditor making it, the accepting creditors, seeking 
redress for a subsequent breach of the agreement on his part, 
must allege such partial acceptance and waiver. Jb. 524. 

3. Same; remedy for breach.—As to the proper remedy for the breach 
of such an agreement, after acceptance, qguvre. ‘‘ Probably, an 
action at law, founded on the agreement as inducement, would be 
the remedy; or, to avoid multiplicity of suits, possibly a bill in 
equity would lie.”” Ib. 524. 
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4. Agreement construed, as to conflicting claims of landlord and mer- 


chant making advances.—Under a written agreement between q 
landlord, claiming a statutory lien on his tenants’ crops for rents 
and advances, and a merchant claiming a statutory lien for ad- 
vances, by which it is stipulated that P., the merchant, “is to get 
to-day three bales of cotton (two from Henry, and one from Na- 
than), less the rents, and out of the next lot of said Henry and 
Nathan 8. {landlord} is to get two-thirds, provided it does not ex- 
ceed their indebtedness to him for the year 1881, and so on until 
both claims are settled ;’’ the lien for rent is expressly reserved 
and retained on the three bales delivered to the.merchant, and the 
landlord’s lien for advances is, by necessary implication, aban- 
doned as to those bales; while, as to the residue of the bales 
raised by the tenants named, two-thirds thereof is made subject 
to his claim for rent and advances, but only during the year 1881. 
Coleman v. Siler, 435. 

Waiver of landlord’s lien for advances.—When a landlord agrees 
and promises, by letter addressed to a merchant, not to make an 
advances to his tenants if the merchant will furnish them with 
supplies, this necessarily postpones and subordinates his lien for 
any advances afterwards made to them, to the merchant’s lien for 
advances made on the faith of the letter; and in a controversy 
between him and a purchaser from the merchant, he can not claim 
to appropriate any part of the proceeds of sale of the tenant’s 
crop to his lien for such advances, until the merchant’s lien is 
fully paid and satisfied. Ib. 435. 

Contract between landlord and merchant furnishing supplies to ten- 
ants; respective rights and liens under.—lIf a merchant agrees and 
promises, at the instance of the landlord, to make statutory ad- 
yances to his tenants to a specified amount; and the landlord, in 
consideration thereof, agrees to be responsible for the debt, and 
transfers his rent contracts as collateral security for its payment; 
the merchant can not enforce this obligation, when it is shown 
that he failed to furnish supplies to the full amount specified ; but, 
if he complied*fully with his undertaking, he would be entitled to 
paymeat out of the crops, in preference to the landlord’s claim for 
rents. Foster v. Napier, 393. 

Parol evidence as to consideration of writing.—A landlord having 
procured a merchant to make statutory advances to one of his ten- 
ants, from whom a crop-lien note was taken by the merchant, and 
having executed to the merchant a writing in these words, “I 
hereby agree and obligate {myself} to bear half the loss, provided 
the crop does not pay said F. [merchant] five hundred dollars, for 
furnishing J. and his hands durjng the year 1879;’’ parol evidence 
is admissiBle, to show that the consideration of the writing was 
the agreement and promise of F. to furnish supplies to said J. to 
the amount of five hundred dollars. Ib. 392. 

Merger of parol stipulations in writing.—When a contract is reduced 
to writing, executed by one party and accepted by the other, the 
writing becomes, in the absence of fraud or mistake, the sole 
memorial and expositor of the terms of the contract, and all prior 
verbal stipulations are merged in it. Pettus v. McKinney, 108; 
also, Mobile Life Ins. Co. v. Pruett, 487. 

Alteration of contract.—Though the terms of a written contract can 
not be contradicted or varied by proof of inconsistent verbal 
agreements made contemporaneously or previously, it may be 
modified or rescinded by a subsequent verbal agreement; and the 
mutual assent of the parties is a sufficient consideration to sustain 
such modification or rescission. Mobile Life Ins. Co. v. Pruett, 
487; also, Coleman v. Siler, 435. 




















INDEX. 651 


CONTRACTS—Continued. 


10. Promise for benefit of third person.—A promise to one person, to pay 
a debt due from him to another, enures to the benefit of the latter, 
and may be enforced by him. Young v. Hawkins, 370, 

ll. Tripartite agreement between landlord, his creditor, and tenant.—A 
tripartite agreement between the landlord, his creditor, and the 
tenant or lessee, by which the latter assumes the landlord’s pre- 
existing debt to the amount of the stipulated rent for the year, 
executing to the creditor his negotiable promissory notes secured 
by mortgage, which the creditor accepts in satisiaction, pro tanto, 
of the landlord’s indebtedness to him, entering a credit as for a 
partial payment, operates on the principle of novation and sub- 
stitution, and effects an extinguishment of the original debts be- 
tween the parties. Comer v. Sheehan, 452. 

12. Novation of contract between vendor and purchaser.—Where lands 
were sold by an executor, under authority conferred by a private 
statute, for the purpose of division and distribution among the 
parties interested under the will, five of whom became the pur- 
chasers, and gave their joint note for the deferred payment; and 
the sale Was reported to the Chancery Court, as required by the 
statute, and was confirmed; and afterwards, in order to enable 
the executor to settle with the other devisees and distributees, the 
purchasers gave him receipts for their distributive shares of the 
estate, at an agreed valuation, in part payment of the note, and a 
new joint note for $2,500, balance of purchase-money in excess of 
agreed valuation; and he thereupon reported the purchase-money 
paid in full, executed a conveyance to the purchasers under the 
order of the court, and charged himself with the purchase-money 
on final settlement of his accounts; and four of the purchasers 
paid their proportion of the $2,500, but the fifth failed to pay any 
part of her proportion, the arrangement made by her husband for 
its payment having failed by reason of his misrepresentations to 
the executor; held, that the compromise, or settlement of the 
original note, Was a novation of the contract, and discharged the 
land which, on subsequent division by agreement among the pur- 
chasers, was allotted to the defaulting distributee, from a vendor’s 
lien for the unpaid balance. Williams v. MeCarty, 296. 

13. Telegrams; construction of, and relevancy as evidence.—When the 
contract sued on was negotiated and consummated between the 
parties by telegraph, the several dispatches, as written instru- 
ments, must be construed by the court; but, when they passed 
between other persons, and are not the foundation of the action, 
they may be relevant evidence of a collateral fact, and may be 
submitted to the jury for that purpose; as to establish the fact of 
partnership, where they ial to the existence and solvency of 
the alleged partnership, and the answer to inquiries was sent with 
the consent of the defendant sought to be charged. Humes v. 
O Bryan & Washington, 64. 

14. Sume.—A telegram sent to a merchant, in reply to an inquiry as to - 
the solvency of a commercial partnership, saying ‘* Sell small bill, 
and on short time,’? may authorize another person to act on the in- 
formation, and to sell goods on the faith of the parinership, if it 
was sent with the knowledge of the defendant sought to be charged 
asa partner. Ib. 64. 

15. Whether contract is sale or lease, purchase or tenancy.—A contract 
may be so framed as to operate either as a sale or as a lease—either 
a purchase or a tenancy; as in Collins v. Whigham (58 Ala. 438), 
where the contract was construed as giving the option to the pur- 
chaser, in the first instance, to treat it as a purchase or as a lease, 
and, on his failure to express his election by the day named, it 
was held that the vendor might elect. Wilkinson v. Roper, 140. 
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16. Same.—Where lands are conveyed by absolute deed, with covenants 
of warranty, the purchaser giving his written obligation to deliver 
twelve bales of cotton to the vendor, in annual installments of 
four bales each, and a mortgage on the land to secure their pay- 
ment; a stipulation in the mortgage in these words, ‘‘And in case 
of failure to make the first two payments on said land, then we 
agree and hereby promise to pay said W. [vendor] two bales of 
cotton each year for the rent of said lands,’’ does not, of itself, 
show that the contract was a conditional sale, dependent on the 
payment of the first two obligations at maturity, and, on default 
of such payment, operating only as a lease from year to year. . 
But the acts and conduct of the parties under the contract, as 
proved by receipts given and accepted, and other writings, show 
that they so understood and regarded it, or subsequently modified 
it, and that the cotton delivered was paid, not as purchase-money, 
but as rent. Ib. 140. , 

17. As to the specific execution of contracts, see Cuancery, 33-5. 





See, also, INsuRANCE; VENDOR AND PuRCHASER. 
CORPORATION. 


1. Constitutional provisions as to actions against corporations ; where 
corporation may be sued.—The constitutional provision which de- 
clares that corporations “ shall have the right to sue, and shall be 
subject to be sued, in all courts, in like cases as natural persons” 
(Art. xiv, § 12), forbids the imposition of arbitrary, unjust and odi- 
ous discriminations against them, under the form or guise of laws 
regulating judicial procedure ; but it has no reference to the venue 
in civil actions, which belongs only to the remedy or form of pro- 
cedure: and it does not inhibit the passage of a general law au- 
thorizing # corporation to be sued in any county in which it trans- 
acts business through its agents, though an individual citizen can 
only be sued in the county of his residence. On the contrary, such 
a law is based on sound reasons, growing out of the difference be- 
tween natural and artificial persons, does not violate the essential 
principles of justice, and does not establish an unjust or unreason- 
able discrimination against corporations. Home Protection v. Rich- 
ards & Son, 466; also, Mobile Life Ins. Co. v. Pruett, 487. 

2. Action for malicious prosecution.—An action on the case for a 
malicious prosecution may be maintained against a corporation. 
(The case of Owsley v. M. & W. P. Railroad Co., 37 Ala. 360, on 
this point, is against the weight of more recent decisions, and is 
overruled.) Jordan v. Ala. Gr. So. Railroad Co., 85. 

3. Service of process on agent, for corporation.—In an action against a 
railroad company, for injuries to stock, the summons and com- 
plaint may be served on a ‘‘ depot-agent’”’ (Code, § 1714), without 
the affidavit required (Jb. § 2935), in other actions against corpora- 
tions, when the service is on any other person than the ‘ president, 
or other head thereof, secretary, cashier, or managing agent.”’ E. 
T., Va. &. Ga. Railroad Co. v. Bayliss, 150. 

4. Judgment against corporation ; service of process on agent, or answer 
as garnishee by agent.—A judgment by default against a corpora- 
tion must show that proof was made of the agency of the person 
upon whom the process was served; and by statutory provision 
(Code, § 3222), an answer for a corporation as garnishee can not 
be made by any person, ‘‘ unless he shall make affidavit that he is 
the duly authorized agent of such corporation to make such an- 
swer.”’ M. & C. Railroad Co. v. Whorley, 264. 

5. Same ; waiver of defective service or answer by appearance.—Although 
the answer of the agent is not accompanied with the prescribed 
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affidavit, the defect is waived by the subsequert appearance of 
the corporation, recognizing his authority to answer for it; and 
the recitals of the record in this case, as to the appearance of the 
parties by attorney, and continuances by consent, affirmatively 
show such appearance by the corporation. Jb. 264. 

6. Charter of corporation ; inviolability as contract.—The charter of a 
private corporation, when accepted, is an executed contract be- 
tween the State and the corporators, and within the protection of 
the constitutional provision, State and Federal, against laws im- 
pairing the obligation of contracts; and it can not be amended or 
modified without the consent of the corporation, by subsequent 
legislation, unless the power of amendment is expressly reserved 
in the charter, or by some existing general law, or constitutional 
provision. Mobile & Spring Hill Railroad Co. v. Kennerly, 566. 

7. Exemption from taxation, under charter of corporation.—When an 
exemption from taxation, total or partial, is claimed by a private 
corporation under its charter, or act of incorporation, the courts 
require that the legislative intent to confer such exemption shall 
be expressed in clear and unambiguous terms; and if there is a 
just and reasonable doubt as to such intent, it is resolved against 
the corporation. Jb. 566. 

8. Act incorporating Mobile and Spring Hill Railroad Company; lim- 
itation upon municipal taxration.—Under the act incorporating the 
Mobile and Spring Hill Railroad Company, approved February 
23d, 1880 (Sess. Acts 1859-60, p. 265), while it is declared that, in 
consideration of the privileges thereby granted, ‘ the property of 
the company, and capital actually paid in, shall at all times be lia- 
ble to the same rates of taxation as the property of individuals, 
and shall be taxed in no other way,’’ the corporate authorities of 
the city of Mobile are authorized and empowered “ to impose an 
annual taxation of one dollar on every one hundred dollars of the 
gross earnings of said company, which said tax,’’ it is declared, 
“shall be in full and in lieu of all taxation by said city on such 
railway, its rolling-stock, equipments and appendages.’’ Held, 
that these provisions indicate a clear legislative intent to exempt 
the corporation, to the extent specified, from all other municipal 
taxation than that expressly authorized. Jb. 466. 

9. Same; how affected by change of municipality from city to port of 
Mobile.—Whatever may be the legal relation existing between the 
‘port of Mobile ’’ and the former ‘‘ city of Mobile,’’ and the inci- 
dents attaching to that relation, the new corporation, like the old, 
has no power to impose on said railroad corporation any other tax 
or rate of taxation than that specified in said special charter. 
Ih. 566. : 

10. Powers of corporations.—A corporation takes nothing by its charter, 
except what is plainly, expressly, and unequivocally granted, or 
necessarily implied; and in all things else the powers which the 
State may exercise over its affairs are as full and ample as over 
individuals carrying on the same business. Street Railway Co. v. 
Kennerly, 583. 

ll. Commutation tax on railroads in Mobile; not applicable to corpora- 
tion constructing road under special charter.—By an act approved 
February 4th, 1860, the corporate authorities of the city of Mobile 
were authorized to grant to any person, association or company, 
the right and privilege of constructing a railroad along and through 
any streets in the city, for a period not longer than twenty years, 
and to prescribe the kind of rail to be used, the width and length 
of the track, the location of turnouts, &c.; and they were author- 
ized to impose and collect, ‘‘ from each company, person or asso- 
ciation erecting any railway under the authority of this act,’’ a tax 
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of one dollar on every hundred dollars of the gross earnings of 
such railway company, which tax, it was declared, “‘ shall be in 
lieu and in full of all taxes and impositions of any nature in fayor 
of said city of Mobile, upon such railway, equipments, stock and 
appendages.’’ The appellant corporation, chartered in 1858, un- 
der the name of the ‘* Mobile Omnibus Company,’’ was author- 
ized by an act amending its charter, approved February 24th, 1860 
‘upon obtaining the consent of the corporate authorities of the 
city of Mobile, to construct and use their railway or railways on 
any street or streets in said city; provided, however, that all re- 
strictions, limitations and conditions prescribed in the act”’ above 
named, approved February 4th, 1860, “ shall apply to said com- 
pany, should it obtain the privilege from said city authorities to 
construct and use such railrvad.’’ eld, that the provision in ref- 
erence to the special tax authorized by said act of February 4th, 
1860, was not one of the “ restrictions, limitations and conditions” 
referred to in the proviso; and that said corporation, having ob- 
tained the consent of the city authorities, and constructed its rail- 
road through the streets of the city, could not claim the benefit of 
said provision, and was subject to other taxation. Jb. 583. 


12. Municipal bonds in aid of railroad; injunction of tax to pay interest 


on.—The corporate authorities of the city of Montgomery having 
been authorized, by special statute, to submit to a vote of the 
citizens the question of granting aid to the South and North Ala- 
bama Railroad Company, on the terms agreed on between the 
said corporate authorities and the directors of the railroad com- 
pany, and to issue city bonds in aid of the railroad, if the election 
resulted in favor of subscription; the issue and negotiation of the 
city bonds might be enjoined, at the suit of individual citizens 
and tax-payers, on the grounds that a majority of those voting at 
the election did not in fact vote in favor of subscription, and that 
the propositions voted on were afterwards changed, to the detri- 
ment ot the city, by agreement between the city authorities and 
the railroad directors, ‘‘if these facts had been shown at the 
proper time ;"’ but, the bonds having been issued, being regular 
on their face, negotiable in form, and having passed into the hands 
of third persons, as purchasers for value, who are not charged 
with knowledge or notice of any irregularity in their issue, as 
against them such irregularities avail nothing, and the tax-payers 
can not enjoin the collection of a municipal tax levied to pay the 
interest on them. The State v. City Council of Montgomery, 226. 


13. Special statute authorizing city of Montgomery, on rote of citizens, to 


aid in construction of South and North Alabama railroad ; certifi- 
cate of managers, as to result of election ; difference between proposi- 
tions voted on and those afterwards accepted ; levy of tax on real es- 
tate only.—As to the construction of the act approved December 
7th, 1866, entitled ‘‘An act to authorize the city of Montgomery to 
aid in building and equipping the South and North Alabama rail- 
road from Montgomery to Limekiln’ (Sess. Acts 1866-7, pp. 141- 
46); the election held under said act; the conclusiveness of the 
certificate of the managers, as to the result of that election; the 
alleged difference between the propositions voted on and those 
afterwards accepted by the city authorities, and the validity of a 
tax levied on real estate only to pay the interest on the bonds is- 
sued,—these questions were decided adversely to the present ap- 
pellants, in the case of Winter v. City Council of Montgomery (65 
Ala. 403-17), which see. Ib. 226. 
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COSTS. 
if 1. Of transcript.—The court complains of the confused state of the 
n transcript in this case, and orders that no costs shall be allowed 
r for it. Foster v. Napier, 393. 
d 2. Of return to certiorari.—A certiorari having been granted in this 
- case, to perfect the record by showing the organization of the 
. grand jury and other proceedings, it was ordered, that the clerk 
; be allowed no costs for the return. Bell v. The State, 420; Ross v. 
p The State, 532. 
H 3. In equity.—In equity, asa general rule, costs may be decreed against 
4 either party, or may be apportioned, at the discretion of the chan- 
J cellor; and an error in this regard, if there be nothing more in the 
; ease, is not a ground of reversal. Allen v. Lewis, 879. 
) 4. Same.—To eall this discretionary power into exercise, the cause 


must have been submitted, either in whole or in part, to the chan- 
cellor for decision ; and this is not done where the complainant 
dismisses his own suit, thereby assuming the costs he has caused. 
jut, where the defendant, after answer filed, buys his peace, or 
purchases the complainant’s asserted cause of action; the com- 
plainant binding himself to dismiss his suit, but failing to do so, 
whereby the defendant is forced to set up the release by supple- 
mental or amended answer; and the cause is then submitted on 

: his motion to dismiss the bill, in accordance with the stipulation 
in the release; the judicial functions of the court are called into 
exercise, and the decree as to costs is not revisable. Jb. 379. 

5. Same.—The taxation of costs is a matter of discretion, and they 
may properly be taxed and made payable, in a foreclosure suit, 
out of any moneys in the custody of the court, belonging to any of 
the parties litigant, and subject to the lien of the mortgage. Falk- 
ner v. Camphell Printing Press Co., 359. 

6. Same.—When a bill in equity is filed by the attorney-general in the 
name of the State, on the relation of certain private citizens and 
tax-payers, and for theiy benefit, costs may be adjudged against 
the relators, on a dismissal of the bill. The State v. City Council 
of Montgomery, 226. 


CRIMINAL LAW. 


ACCOMPLICES. 


1. Flight, and proximity to scene of crime, as evidence corroborating ac- 
complice.—The fact of flight, by a person accused or suspected of 
crime, has of itself some probative force as a criminating circum- 
stance; and when it appears that the crime was committed at a 
very unseasonable hour in the middle of the night, proximity to 
the scene, and opportunity for committing it, are circumstances 
“tending to connect the accused with its commission ’’ (Code, 
§ 4895), as those words are used in the statute forbidding a con- 
viction of felony on the uncorroborated testimony of an accom- 
plice. Ross v. The State, 532. 

2. Corroborative evidence; when necessary.—Corroborative evidence, as 
necessary to authorize a conviction on the testimony of a single 
witness, is only required when that witness is an accomplice 
(Code, § 4895) ; and when the jury is left in doubt as to whether 
the witness was in fact an accomplice, while such doubt may be 
considered by them in weighing his testimony, the case is not 
within the statute. Jb. 532. 

3. Declarations and conduct of conspirators, as evidence against each 
other.—In charges of crime which, in their nature, may be perpe- 
trated by more than one guilty participant, if there be a previously 
formed purpose to commit the offense, the acts, declarations and 
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conduct of each conspirator, in promotion of the object or pu 
of such conspiracy, or in relation to it, become the acts, declara- 
tions and conduct of the others, and are competent evidence 
against them; but the sufficiency of such evidence must be de- 
termined by the jury, and, before it can be admitted to go to them 
a foundation should be laid, by proof addressed to the court, prima 
. facie sufficient to establish the existence of such conspiracy. Me- 
Anally v. The State, 9. 





ADULTERY. 


4. Constituents of offense.—To authorize a conviction for living in adul- 
tery, it is not necessary that both of the parties should be married, 
White v. The State, 31. 

5. Proof of defendant’s sex.—In determining. the sex of the defendant, 
he being personally present in court, the jury may look at his 
dress and general appearance, in connection with all the evidence 
in the case; and the court may properly instruct them to that 
effect, when requested to charge that they ‘‘can only look to the 
sworn statements of the witnesses in determining whether the de- 
fendant isa man.”’ Jb. 31. 


ASSAULT AND BATTERY. 


6. Violent character of person assaulted; admissibility as evidence.—In 
. a prosecution for an assault and battery, where the defendant was 
himself the aggressor, he can not be permitted to adduce evidence 
of the bad character of the person assaulted, as a violent, danger- 
ous, or turbulent man. Brown v. The State, 42. 

7. Abusive or insulting language; admissibility as evidence.—The statute 
which allows a defendant who is prosecuted for an assault, an 
assault and battery, or an affray, to ‘‘ give in evidence any oppro- 
bious words, or abusive language, used by the person assaulted or 
beaten, at or near the time of the assault or affray,’’ and declares 
that ‘‘ such evidence shall be good in extenuation, or justification, 
as the jury determine ’’ (Code, § 4900), was ‘‘ intended as a shield, 
and not as a sword ;’’ and it can not be invoked by a defendant 
who first used insulting words, and struck the first blow. Jb. 42. 





Bripery. 


8. Bribery of juror; offer of “‘ gift, gratuity, or thing of value.’’—Under 
the statute denouncing the offer to bribe a juror, by the promise of 
‘‘any gift, gratuity, or thing of value ’’ (Code, § 4118), a convie- 
tion may be had on proof of an offer by the defendant, while on 
trial for another offense, to give his labor or services to one of the 
jurors, if he would procure an acquittal; as, to ‘‘ chop cotton for a 
week, if he would clear him.’’ Caruthers v. The State, 406. 

9. Same; sufficiency of indictment.—When the indictment alleges that 
the juror was, at the time of the offer to bribe him, engaged with 
eleven other jurors in the trial of the defendant for a designated 
offense, it is unnecessary to further allege that he had been sum- 
moned, or sworn and impanelled; and an averment that the in- 
dictment was for “‘ disturbing females at a public assembly” 
(Code, § 4200), is a sufficient description of the offense for which 
the defendant was on trial. Jb. 406. 

10. Same ; admissibility as evidence, of writing containing offer.—The 
offer to the juror having been made in writing, which was proved 


to have been delivered by his request to the juror, and to which 
his name was — but not spelled as in the indictment,—as 
of Caruthers; the writing is properly allowed to 


Carethers, instea 
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12. 


13. 





15. 


go to the jury, notwithstanding the discrepancy, and although it 
was not addressed to the juror by name, and did not offer to work 
forhim. Jb. 406. 


EVIDENCE. 


Proof of good character; weight and effect of. —In all criminal prose- 


cutions, the previous good character of the defendant, having 
reference and analogy to the subject of the prosecution, is compe- 
tent and relevant evidence for him as original testimony; but, 
when the jury, considering the proof of good character in connec- 
tion with the criminating evidence, are satisfied beyond a reason- 
able doubt of his guilt, a verdict of guilty ought to follow. Kil- 
gore v. The State, 1. 

Bad character of deceased; when admissible as evidence.—When 
there is evidence tending to establish that the defendant acted in 
self-defense, the character of the deceased as a turbulent, violent, 
and blood-thirsty man, is relevant and admissible evidence for 
him. Williams v. The State, 18. 

Violent character of person assaulted; admissibility as evidence.—In 
a prosecution for an assault and battery, where the defendant was 
himself the aggressor, he can not be permitted to adduce evidence 
of the bad character of the person assaulted, as a violent, danger- 
ous, or turbulent man. Brown v. The State, 42. 

Abusive or insulting language; admissibility as evidence.—The statute 
which allows a defendant who is prosecuted for an assault, an 
assault and battery, or an affray, to *‘ give in evidence any oppro- 
brious words, or abusive language, used by theperson assaulted or 
beaten, at or near the time of the assault or affray,’’ and declares 
that ‘‘ such evidence shall be good in extenuation, or justification, 
as the jury determine ’’ (Code, § 4900), was ‘‘ intended as a shield, 
and not as a sword;’’ and it can not be invoked by a defendant 
who first used insulting words, and struck the first blow. Jb. 42. 

Statement by defendant.—The ‘‘ statement as to the facts,’’ which 
the accused is permitted to make in his own behalf (Sess. Acts 
1882-83, pp. 3-4), though not under oath, is in the nature of evi- 
dence, ‘and should not be -apriciously rejected by the jury, 
‘‘though they may discard it as unworthy of belief, especially 
when it is in irreconcilable conflict with the testimony ‘of disinter- 
ested witnesses under oath ;’’ but the court has no power to disre- 
gard it, and is bound to consider its evidential tendencies in subse- 
quent rulings on evidence. Williams v. Dhe State, 18. 


16. Proof of ill-feeling, as showing motive.—It is sometimes permissible 


17. 


18. 


to prove the enmity, or state of ill-feeling, existing between the 
defendant and the prosecutor, or person whose property has been 
injured, as tending to show a motive for the crime; but, when 
such evidence is admissible, the inquiry is limited to the motive 
or ill-feeling of the defendant himself, and does not extend to 
members of his family, “unless, perhaps, very special circum- 
stances might vary the rule.’ Bell v. The State, 420. 

Same.—The defendant being on trial for the arson of a mill belong- 
ing to one S., a witness for the defense was asked, on cross- 
examination, ‘the state of feeling between the defendant’s family 
and 8.’s family ; ;’ and answered, ‘‘ that it was good, but some of 
the defendant’s "family did not like Mrs. S. much.’’ Held, that 
7 evidence was irrelevant, and ought to have been excluded. 

b. 420. 

Proof of malice; former aigiculty. .—Proof of a former difficulty be- 
tween the defendants and the deceased tends to show malice, and 
is admissible for that purpose; but the particulars or merits of 
that difficulty can not be inquired into. McAnally v. The State, 9. 

42 
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19. Dying declarations ; admissibility of.—Dying declarations should 
always be received as evidence with the greatest care and caution 
and the court should rigorously scrutinize the primary facts upon 
which their admissibility as evidence depends; but, when these 
primary facts are clearly and satisfactorily shown—that the de- 
ceased was at the time in extremis, and that he was under a sense 

.of impending death—the evidence must be received, leaving the 
jury to decide upon its weight and credibility. Kilgore v. The 
State, E. 

20. Same.—Dying declarations are admissible as evidence, when made 
under a sense of impending dissolution, although the declarant 
may have never expressed the conviction that he must die. Wills 
v. The State, 21. 

21. Declarations of third person; admissibility as evidence.—The declara- 
tions of the defendant’s brother, made to the prosecutor a few 
days before the commission of the alleged trespass, but not in the 
defendant’s presence, nor shown to have been authorized by him, 
are res inter alios acte, and not admissible as evidence against the 
defendant; and neither the relationship between the two brothers, 
nor the fact that they were in company when the alleged trespass 
was committed, is sufficient to bring such declarations within the 
principle which governs the admissibility of the acts and declara- 
tions of conspirators as evidence against each other. Owens v. 
The State, 401. 

Declarations and conduct of conspirators.—In charges of crime which, 
in their nature, may be perpetrated by more than one guilty par- 
ticipant, if there be a previously formed purpose to commit the 
offense, the acts, declarations and conduct of each conspirator, in 
promotion of the object or purpose of such conspiracy, or in rela- 
tion to it, become the acts, declarations and conduct of the 
others, and are competent evidence against them; but the suffi- 
ciency of such evidence must be determined by the jury, and, 
before it can be admitted to go to them, a foundation should be 
laid, by proof addressed tothe court, prima facie suflicient to estab- 
lish the existence of such conspiracy. McAnally v. The State, 9. 

23. Flight, and proximity to scene of crime, as evidence corroborating ac- 
complice.—The fact of flight, by a person accused or suspected of 
crime, has of itself some probative force as a criminating cireum- 
stance; and when it appears that the crime was committed ata 
very unseasonable hour in the middle of the night, proximity to 
the scene, and opportunity for committing it, are circumstances 
**tending to connect the accused with its commission ”’ (Code, 
§ 4895), as those words are used in the statute forbidding a con- 
viction of felony on the uncorroborated testimony of an accom- 
plice. Ross v. The State, 532. 

24. Corroborative evidence; when necessary.—Corroborative evidence, as 
necessary to authorize a conviction on the testimony of a single 
witiress, is Only required when that witness is an accomalal 
(Code, § 4895); and when the jury is left in doubt as to whether 
the witness was in fact an accomplice, while such doubt may be 
considered by them in weighing his testimony, the case is not 
within the statute. Jb. 532. 

25. Weight and effect of testimony when “‘ unreasonable and improbable.” 
Whether the testimony of a witness ‘Sis unreasonable and im- 
probable,”’ is a question for the jury; and even if the testimony is 
‘*unreasonable and improbable,’’ it does not follow, as matter of 
law, that the jury must disbelieve it. Jhb. 532. 

26. Charge as to sufficiency of evidence.—In a criminal case, a charge 
requested in these words, ‘‘ A probability of the defendant’s inno- 
cence is a just foundation for a reasonable doubt of his guilt, and 





22. 
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therefore for his acquittal,’ asserts a correct proposition, and its 
refusal is an error which will work a ae of the judgment. 
(Cohen v. The State, 50 Ala. 108, is irreconcilable with Williams v. 
The State, 52 Ala. 411, but it asserts the correct rule.) Bain v. The 
State, 38. 


— 


- 


FORGERY. 


ws we we + oO oa 


27. Forgery of order on merchant for goods.—A writing addressed to a 
mercantile firm, in these words, ‘‘ Let A., the bearer, have what 
articles he wants, and present bill to be paid on the Ist of month 
at my office,’ signed ** George Spaulding, steamboat agent,’’ is an 
instrument by which a pecuniary demand or obligation purports 
to be created (Code, § 4840), and the false making of which, with 

intent to defraud, is forgery in the second degree. Allen v. The 

State, 557. 

28. Sufficiency of indictment.—An indictment which charges that the 

defendant, ‘‘ with the intent to injure or defraud, did falsely make ‘ 

or forge an instrument” (or ‘‘ an instrument in writing purporting 

| to be the act of George S8.’’), ‘‘ in words and figures substantially 

3 as follows,’”’ setting out a written order the false making of which is 

. forgery in the second degree, is sufficient. Jb. 557. ' 

29. Proof and presumption as to fraudulent intent and forgery.—There 
being no proof of the existence of the forged order, until it was 
produced by the defendant and credit for goods obtained by him 
on the faith of it, the jury may infer an intent on his part to de- 
fraud, and, if necessary, that he forged the paper. Ib. 557. 


a ow a 





GAMING. 


30. Suffering gaming on steamboat.—Under an indictment against the 
captain of a steamboat, for knowingly suffering a game of cards to 
be played on his boat while navigating the Mobile River (Code, 
§ 4212), a conviction can not be had on proof that the game was 
played on the boat while navigating the waters of the Mobile Bay. 
The statute is confined in terms to the rivers of the State, and the 
courts can not extend its provisions by construction. Johnson v. 
The State, 537. 

31. Proof of card-playing.—A witness may testify that he saw a game 
played with cards, or participated in the game, without giving a 
particular description of it; the accuracy of his knowledge being 
subject to the test of a cross-examination, if desired. Jb. 537. 





HomicIbDeE. ‘ 


32. Homicide committed in attempt to rob, ravish, &e.—A homicide com- 
mitted in the attempt to perpetrate a robbery, or other felony 
specified in the statute (Code, § 4295), is murder in the first degree, 
Without any consideration of malice, or a specific intent to kill. 
Kilgore v. The State, 1. 

33. Homicide with deadly weapon, by blow voluntarily given, but not 
aimed at person killed.—It a blow be voluntarily or intentionally 
given with a deadly weapon, not in self-defense, nor under other 
legal excuse, and death result from the blow, ‘‘ the offense can not 
be less than manslaughter in the first degree, and may be mur- 
der,’’ even though the blow was not aimed at the person who was 
killed. Wills v. The State, 21. 

34. Homicide in personal combat, willingly entered into by both parties. 
When two persons engage willingly in a- personal combat, each 
having a deadly weapon, and the assailant is killed ; the other par- 
ty can not be held guiltless, unless he had retreated as far as he 











660 INDEX. 





CRIMINAL LAW—Continued. 


could with safety to himself; and neither the bad character of the 
deceased, nor past threats and hostile actions, relieve from thig 
duty, or excuse the killing of the assailant, though they may be 
looked to, in connection with the present demonstrations, in de- 
termining whether the slayer had a just and reasonable apprehen- 
sion of imminent peril to life, or grievous bodily harm. Brown v, 
The State, 478. 

35. Self-defense.—There is no foundation in law for the proposition, that 
any violent assault, importing peril or injury to the person, may 
be resisted or repelled to the extremity of taking the life of the as- 
sailant; life may lawfully be taken, only in resistance of a felonious 
assault—that is, an assault threatening or imperilling life or griey- 
ous bodily harm. Jb. 478. 

Malice.—Malice, whether express or implied, is not an ingredient of 
manslaughter; and whenever it is established to the satisfaction 
oi the jury, beyond a reasonable doubt, there can be no conviction 
of any less offense than murder. Jackson v. The State, 26. 

37. Charge as to manslaughter.—A charge requested which, admitting 
the killing with a deadly weapon, ignores the question of malice, 
and instructs the jury that they can not convict of a higher offense 
than manslaughter, is properly refused. Jb. 26. 

38. Dying declarations ; charge as to.—The deceased having been killed 
by the defendant while engaged in a hand-to-hand combat, one 
having a pistol, and the other a knife in his hand ; the subsequent 
declaration of the deceased, ‘‘J would have gotten him, if he had not 
been too quick for me,’’ can not be regarded as the mere expression 
of an opinion by him, but rather characterizes, as matter of fact, 

; both the animus and the avidity with which he engaged in the af- 

fray; and having been admitted by the court below as dying 
declarations, a charge requested, instructing the jury that the 
** are authorized to othe the dying declaration of the deceased, 
in forming their conclusions as to what might have influenced the 
defendant’s mind, as to the necessity of his striking or shooting for 
the preservation of his life, or to save himself from great bodily 
harm,’’ is improperly refused. (BricketL, C. J., dissenting.) 
Brown v. The State, 478. :; 

39. Proof of malice ; former difficulty.—Proof of a former difficulty be- 
tween the defendants and the deceased tends to show malice, and 
is admissible for that purpose ; but the particulars or merits of that 
difficulty can not be inquired into. McAnally v. The State, 9. 

40. Dying declarations ; admissibility of.—Dving declarations should 
always be received as evidence with the greatest care and caution, 
and the court should rigorously scrutinize the primary facts upon 
which their admissibility as evidence depends; but, when these 
primary facts are clearly and satisfactorily shown—that the de- 
ceased was at the time in extremis, and that he was under a sense 
of impending death—the evidence must be received, leaving the 
jury to decide upon its weight and credibility. Kilgore v. The 
State, Z. 

Same.~Dying declarations are admissible as evidence, when made 
under a sense of impending dissolution, although the declarant 
may have never expressed the conviction that he must die. Wills 
v. The State, 21. 


= 
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INDICTMENT. 
42 


For bribery ; sufficiency of.—When the indictment alleges that the 
juror was, at the time of the offer to bribe him, engaged with 
eleven other jurors in the trial of the defendant for a designated 
offense, it is unnecessary to further allege that he had been sum- 
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43 


46. 


47. 


48. 


49. 


50. 


moned, or sworn and impanelled; and an averment that the in- 
dictment was for ‘‘ disturbing females at a public -assembly ”’ 
(Code, § 4200), is a sufficient description of the offense for which 
the defendant was on trial. Caruthers v. The State, 406. 

For forgery.—An indictment which charges that the defendant, 
‘* with the intent to injure or defraud, did falsely make or forge an 
instrument” (or ‘‘an instrument in writing purporting to be the 
act of George S8.’’), ‘‘in words and figures substantially as _fol- 
lows,’’ setting out a written order the false making of which is 
forgery in the second degree, is sufficient. Allen v. The State, 557. 

For perjury.—An indictment for perjury committed on a trial for a 
felony, which follows the statutory form (Code, § 4813; Form No. 
41, p. 995), is sufficient. Peterson v. The State, 34. 

For trespass after warning.—In a prosecution for trespass after 
warning (Code, § 4419), it is not necessary that the premises 
should be particularly described; nor is it necessary that they 
should be parti#ularly described in the notice or warning given to 
the defendant. Owens v. The State, 401. 

Indorsements on indictment ; variance in spelling foreman’s name. 
When the record atlirmatively shows that the indictment was re- 
turned into court, indorsed and filed, as required by the statute 
(Code, § 4821), a variance in the spelling of the foreman’s name, 
as copied in the indorsements, is immaterial, when the names are 
strictly ‘dem sonans. Jackson v. The State, 26. 

Objections to verity of indictment.—Objections to the genuineness of 
an indictment as a court record must be raised in the court below, 
before pleading to the merits, by timely motion to quash, or to 
strike the paper from the files; and can not be raised, for the first 
time, in this court. Jb. 26. 

Motion io quash.—A motion to quash an indictment is, generally, 
addressed to the sound diseretion of the court, and its refusal is 
not revisable on error or appeal; and if there be exceptions to 
this general rule, the record in this case does not present one, the 
motion to quash being founded on the failure of the clerk to mark 
the indictment filed, as ordered I® the court. White v. The State, 
ol, 


JURORS AND JuRY. 


Organization of grand jury—In the organization of the grand jury, 
when less than fifteen of the original venire appear, or the num- 
ber of those appearing is from any cause reduced below fifteen, the 
court is authorized and required to inake an order for the sum- 
mons of ‘‘twice the number of persons required to complete the 
grand jury’’ (Code, § 4754); and the court may, in the exercise of 
this power, order the summons of twice as Many persons as are 
necessary to make the number of grand jurors fifteen, eighteen, or 
any intermediate number. Kilgore v. The State, 1. 

Oath of grand jury; sufficiency of recitals as to.—When the record 
recites that the oath prescribed by the statute was taken by the 
foreman and the other members of the grand jury, the recital im- 
plies that the oath was administered by the court, or in its pres- 
ence, and under its sanction, and is sufficient. Brown v. The 
State, 478. 

Special venire; presumption as to return of.—It is not necessary that 
the record, in a capital case, shall show that the special venire was 
returned into court by the proper officer; when no objection was 
raised in the court below, based on the failure to return it, and the 
defendant participated in the selection of the petit jury, this court 
will presume that the return was properly mode, or that it was 
waived. Jb. 478. 
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51. Competency of coroner as juror.—A person filling the office of coro- 
ner may, as a personal privilege, claim exemption from service ag 
a juror (Code, § 4734); but he may waive this privilege, and ig 
not subject to challenge for cause on account of it. Jackson », 
The State, 26. 

52. Competency of juror opposed to capital punishment on circumstantial 
evidence.—The statute making it good cause of challenge by the 
State, that a person ‘‘ has a fixed opinion against capital punish- 
ment, or thinks that a conviction should not be had on circumstan- 
tial evidence’’ (Code, § 4883); a person who states, on his voir 
dire, that he is not opposed to a conviction on circumstantial evi- 
dence, but is opposed to punishing capitally on such evidence, is 
subject to challenge for cause, when the indictment charges a cap- 
ital felony. Jb. 26. 

53. Organization of petit jury; objection to action of court made at in- 
stance of objector.—In a criminal case, the defendant can not be 
heard to complain, on error, that the court ordered more than the 
necessary number of talesmen to be summoned to complete the 
petit jury, when the record affirmatively shows that this was done 
at his instance and request. Allen v. The State, 557. 

54. Oath of petit jury.—A recital in the judgment-entry that the jury was 
“duly sworn,’’ or “‘sworn according to law,’’ without more, is suf- 
ficient; but, where the recital is that the jury was ‘‘sworn and 
charged well and truly to try the issue joined,’’ without more, this 
does not show a substantial compliance with the statutory oath 
(Code, § 4765), and the error will work a reversal of the judgment. 
Peterson v. The State, 34; Johnson v. The State, 537. 


PERJURY. 


55. Sufficiency of indictment.—An indictment for perjury committed on 
a trial for a felony, which follows the statutory form (Code, §4813; 
Form No. 41, p. 995), is sufficient. Peterson v. The State, 34. 

56. Sufficiency and relevancy of evidence.—To authorize a conviction for 
perjury, there must be tw@witnesses, or one witness with stron 
corroboration; and when the perjury charged consists of oleae 
false testimony given under oath asa witness on atrial for perjury, 
while it is competent for the prosecution to prove contradictory 
statements, as to the same facts, made by the defendant when ex- 
amined as a witness before the grand jury, a conviction can not 
be had on proof of these former statements, unless their truth is 
substantiated by other evidence. Jb. 34. . 


PLEAS AND DEFENSES. 


57. Alibi.—When an alibi is set up asa defense, a charge to the jury, 
given at the instance of the prosecuting officer, asserting that ‘it 
is essential to the sufficiency of such defense that it cover and ac- 
count for so much of the time of the transaction as to render it 
impossible the prisoner could have committed the offense,’’ lays 
down too exacting a rule. McAnally v. The State, 9. 

58. Same.—An unsuccessful attempt to prove an alibi, in a criminal case, 
is not ‘‘ always a circumstance of great weight against the prisoner, 
because the resort to that kind of evidence is an admission of the 
truth of the facts alleged, and the correctness of the inferences 
drawn from them, if they remain uncontradicted ’’ (Porter v. The 
State, 55 Ala. 105); yet such failure, like the failure to prove or 
explain any other material fact, which the defendant had (or is 
presumed to have had) the means of proving or explaining, isa 
circumstance to be weighed and considered by the jury, in de- 
termining the question of his guilt. Kilgore v. The State, 1. 
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59. Misnomer, and variance——The names Booth and Boothe are strictly 
idem sonans.—Jackson v. The State, 26. 

60. Joinder in issue.—The similiter, or joinder by the State in the issue 
tendered by the plea of not guilty, is merely a formal matter, and 
the failure of the record to recite it is an amendable defect. Brown 
v. The State, 478. 


TRESPASS AFTER WARNING. 

61. Description of premises in indictment, and in notice.—In a prosecu- 

tion for trespass after warning (Code, § 4419), it is not necessary 
that the premises should be particularly described in the indict- 
ment; nor is it necessary that they should be particularly des- 
cribed in the notice or warning given to the defendant. Owens v. 
The State, 401. 

62. Sufficiency of notice, or warning.— Warning, as the term is used in 
the statute, implies actual notice, brought home to the party 
sought to be charged, and constructive notice (as, by written or 
printed notices posted on or near the premises, or knowledge of 
facts sufficient to put a party on inquiry) is not sufficient; but 
notice may be established by circumstantial evidence, and noto- 
riety in the neighborhood, though not conclusive, is admissible 
for the consideration of the jury. Jb. 40/. 

63. Continuous act, not ground for election.—A single entry on the 
premises, though followed by several acts as the defendant moved 
about, or Was seen at different places, is but a single trespass, 
and presents no ground for compelling an election by the prosecu- 
tion. Jb. 401, 

64. Legal cause or excuse, as defense ; burden of proof as to.—* Legal 
cuuse, or lawful excuse’’ for the alleged trespass, is defensive 
matter, which the prosecution is not required to negative, but 
which must be affirmatively proved by the defendant, unless the 
testimony which proves the act also proves the excuse. Jb. 401. 

65. Declaration of third person; admissibility as evidence.—The declara- 
tions of the defendant’s brother, made to the prosecutor a few 
days before the commission of the alleged trespass, but not in the 
detendant’s presence, nor shown to have been authorized by him, 
or even to have been communicated to him, are res inier alios actx, 
and not admissible as evidence against the defendant; and neither 
the relationship between the two brothers, nor the fact that they 
were in company when the alleged trespass was committed, is 
sufficient to bring such declarations within the principle which 
governs the admissibility of the acts and declarations of conspira- 
tors as evidence against each other. Jb. 401. 








VERDICT AND JUDGMENT. 


66. General verdict, on indictment containing two or more counts.—When 
an indictment for murder contains two or more counts, differing 
only in the description of the means or instrument by which the 
homicide was committed, the jury can not be required to specify 
in their verdict on which count it is founded. MAilgore v. The 
State, 1. 

67. Same.—When an indictment contains two or more counts, each 
charging the commission of the same offense, but with different 
means or instruments, the jury are not bound to acquit, because 
they may entertain a reasonable doubt as to which of the means 
or instruments was used; nor can they be required, by instruc- 
tions on the part of the court, to specify in their verdict the par- 
ticular count on which it is founded. (Limiting Givens v. The 
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68. 


69. 


State, 5 Ala. 747, to cases in which different offenses are charged 
in the several counts, and in which the prosecution might be com- 
pelled to elect.) Jackson v. The State, 26. 

Same.—Where the indictment charges the offense in the alterna- 
tive—as, living in adultery or fornication—the jury can not be re- 
quired, by instructions on the part of the court, to specify in their 
verdict the alternative on which it is founded. White v. The 
State, 31. 

Conviction of attempt to commit offense charged.—When the evidence 
fails to show consummation of the offense charged, the defendant 
may nevertheless be convicted of an attempt to commit it (Code, 
§ 4904) ; consequently, in such case, the court may refuse to in- 
struct the jury that, if they believe the evidence, they must acquit 
the defendant. Burke v. The State, 399. : 

Confession of judgment, as release of errors.—In a criminal case, the 
confession of a judgment with sureties for the fine and costs, as 
authorized by statute (Code, §§ 4454-55), is not a release of errors, 
and does not prejudice the right to revise the judgment by appeal 
or writ of error; though a different rule is declared by statute 
(Tb. § 3945) in civil cases. Ib. 399. 

Estoppel against assailing judgment by confession.—When a judg- 
ment by confession in a criminal case is improperly entered against 
a surety, on a power of attorney substantially defective, and an 
execution issued thereon is levied on his property, if he then ob- 
tains a postponement of the sale, by promising to pay a part of 
the judgment within thirty days, and the residue by another day, 
he thereby estops himself from afterwards assailing the validity 
of the judgment on account of the defective power of attorney. 
Giddens v. Crenshaw County, 471. 

Power of attorney to confess judgment as surety for fine and costs.—A 
writing, addressed to the sheriff, in these words: ‘‘I propose to 
go on J. M.’s security for costs and fine, in case lhe is convicted, 
jointly with B. R.,’’—is not, it seems, sufficiently definite and 
specific as a power of attorney to authorize a judgment by con- 
fession against the writer, jointly with B. R., for the fine and costs 
imposedon J. M. Jb. 471. 


73. Sentence to penitentiary.—Under a conviction of a felony, a sentence 


to hard labor in the penitentiary is, in substance and legal effect, 
no more than a sentence to imprisonment in the penitentiary, and 
contains no reversible error. Brown v. The State, 478. 


DAMAGES. 


i. 


Appeal bond ; what damages are recoverable.—An appeal bond, given 


in pursuance of the order of the presiding judge (Code, § 3928), on 
appeal from a judgment for the recovery of land or the possession 
thereof, and conditioned for the payment of ‘‘all costs and such 
damages as the plaintiff may sustain by reason of this appeal,” 
covers all damages resulting to the plaintiff from the appeal and its 
legal consequences and incidents ; that is, all damages of which the 
appeal is the moving cause, or the direct and immediate agency 
producing them; and this includes the value of the use and occu- 
pation of the premises pending the appeal, of which the plaintiff 

yas deprived by the suspension of a writ of possession on the judg- 
ment. Cahall v. Mutual Building Asso., 539. 


2. Attorney’s fees, costs, travelling expenses, &c., as damages.—In an ac- 


tion ona statutory bond given by the plaintiff in detinue (Code, 
§ 2942), attorney’s fees, and costs incurred in that suit (if not pre- 
viously recovered), as well as any damages actually sustained from 
the seizure and detention of the property, are legitimate subjects 
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of recovery ; but loss of time, and hotel bills paid, while engaged in 
procuring sureties on the replevin bond, or in attendance on the 
trial, are too remote and variable. Foster v. Napier, 393. 

3. Attorney’s fees as damages.—Attorney’s fees, for services rendered 
in procuring a dissolution of the injunction, are not recoverable as 
damages in an action on the injunction bond, unless averred and 
claimed as special damages in the complaint. Washington v. Tim- 
berlake, 259. 

4. Recoupment, and set-off.—A claim of recoupment spring out of the 
contract or transaction on which the action is founded ; a set-off is 
in the nature of a cross action, and may be a separate and inde- 
pendent demand not connected with the original cause of action. 
Ib. 259. 


DEEDS. 


1. Description of premises conveyed.—When a conveyance of lands con- 
tains both a general and a particular description of the premises, 
and the two are repugnant to each other, the particular description 
will control, and the other will be rejected as false. Sikes v. 
Shows, 382. 

2. Same ; parol evidence identifying premises sold.—When the premises 
conveyed are described in the deed as ‘‘ Lot No. 2, of Square No. 
8, in the town of R., being twenty feet in front, and running back 
one hundred and ten feet,’? and it is shown that the lot is in fact 
thirty feet front, parol evidence is admissible to show thatthe part 
sold and intended to be conveyed, and of which possession was 
delivered to the grantee, was the twenty feet front on the east side 
of the lot. Jb. 382. 

3. Acknowledgment of conreyance, without attestation.—The acknowl- 
edgment of a deed dispenses with the necessity of attestation 
(Code, § 2146), even when the grantor makes his signature by 
mark only. Jb. 382. 

4. Proof of delivery of deed.—The possession of a deed by the grantee, 
unexplained, or unrebutted, may be prima facie sufficient proof of 
its delivery ; but, when the grantee is the widow of the grantor, and 
itis shown by her testimony, taken in another suit, in which the 
deed was offered in evidence, that she found it among her hus- 
band’s papers after his death, it being then unattested, and the 
signature of the only attesting witness being afterwards aftixed at 
her request,—this is not sufficient to establish the deed, as in favor 
of a subsequent purchaser, seeking to enforce it against her heirs. 
Goodlett v. Kelly, 213. 

5. Sufficiency of conveyance in description of land.—‘‘ Ten acres off the 
north-west corner of said quarter-section,’’ when the words are 
used ta designate a tract of land, is not an indefinite and uncertain 
description, but means the ten acres in the corner, lying ina 

- square, and bounded by four equal sides; but, when the only de- 
scriptive words used are, ‘‘ Ten acres, more or less, of said quarter- 
section,’’ the eonveyance is void for uncertainty as a muniment of 
title. Wilkinson v. Roper, 140. 


DEPOSITIONS. 





1. Deposition of witness present in court.—When a witness, whose de- 
position has been taken, is personally present in court at the trial, 
and is competent to testify, his deposition should be suppressed, 
and he should be examined orally. Humes v. O'Bryan & Wash- 
ington, 64° 

2. Continuance on terms as to taking depositions.—Iu the exercise of its 
discretionary power to grant continuances ‘‘ upon such terms as to 
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the court shall seem proper ’’ (Rule No. 16, Code, p. 160), the court 
may, in granting a continuance to the defendant, order that the 
plaintiff, ‘‘in consideration of said continuance,’’ be allowed to 
take the depositions of certain named witnesses, ‘‘ on filing inter- 
rogatories and giving notice as in such cases required by law,” 
dispensing with a preliminary affidavit. Jb. 64. 

3. Depositions taken before answer.—Depositions in a chancery cause, 
taken before the cause is at issue as against an infant who isa 
material defendant, will be disallowed as evidence against him, and 
no motion to suppress them is necessary. Datly’s Adm’r v, 
Reid, 415. 


DETINUE. 


1. Who may maintain action.—To maintain the action of detinue, or the 
corresponding action for the recovery of personal property in specie, 
the plaintiff must have the legal title, and a right to the immediate 
possession of the entire chattel sued for. (Graham v. Myers & 
Co., 482. 

2. Against whom action lies.—The action does not lie against a person 
who was notin possession of the chattel at the commencement of 
the suit. Ib. 432. 

3. Bond ; what damages may be recovered.—In an action on a stat- 
utory bond given by the plaintiff in detinue (Code, § 2942), attor- 
ney’s fees, and costs incurred in that suit (if not previously 
recovered), as well as any damages actually sustained from the 
seizure and detention of the property, are legitimate subjects of 
recovery ; but loss of time, and hotel bills paid, while engaged in 
procuring sureties on the replevin bond, or in attendance on the 
trial, are too remote and variable. Foster v. Napier, 393. 


DOWER. 


1. Alienation by widow, before dower assigned.—Until dower is assigned 
to the widow, she has the right to retain, free from the payment of 
rent, possession of the dwelling-house in which her husband most 
usually resided next before his death (Code, § 2238); but she has 
no specific estate or interest which she can assign to another, and 
the heir may recover against her alienee, although he could not 
disturb her possession before an assignment of dower. Barber v, 
Williams, 331. 

Value of wife’s inchoate right of dower ; how ascertained ; judicial 
knowledge of Annuity Tables.—There is no way in which the value 
of the wife’s inchoate or contingent right of dower in her hus- 
band’s lands can be proved, with any degree of accuracy, except 
by a calculation based on what are commonly called ‘Annuity Ta- 
bles,’’ the ‘‘American Table of Mortality ’’ being now regarded as 
the orthodox standard throughout the United States; judicial yo- 
tice of which table may be taken by the chancellor, or by the reg- 
ister on a reference. Gordon, Rankin & Co. v. Tweedy, 238. 

Same ;, when separate estate not to be computed.—In estimating the 
value of the wife’s dower interest in her husband’s lands, when 
perfected by his death, the value of her statutory estate must be 
computed and deducted (Code, §§ 2715-16) ; but this principle has 
no application, where it is necessary to estimate the value of her 
inchoate interest in a tract of land, the relinquishment of which 
formed the consideration of the husband’s conveyance of another 
tract to her, which conveyance is assailed by — Tb. 233. 

. Loan of money to pay purchase-money of land ; rights of lender, as 

against purchaser’s widow.—A person who lends or advances 
money to pay the purchase-money for lands, or to pay a decree 
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which the vendor has obtained subjecting the land to sale in sat- 
isfaction of his lien, and who takes a mortgage or deed of trust on ”* 
the lands to secure the re-payment of the money, can not claim to 
be subrogated to the Boot se. lien on the land, nor to have the 
decree revived and enforced in his favor; and the wife of the pur- 
chaser not joining with her husband in the execution of the mort- 
gage or deed of trust, her right to dower in the lands is superior 
to the rights and equities of the lender. Pettus v. McKinney, 108. 


EASEMENT. 


1. License to lessee, to.pass through lessor’s lands.—The lessee of rented 
lands, which are accessible from the public road, has no right to 
use a shorter route across the other lands of the lessor, without his 
permission, express or implied; and if such permission can be im- 
plied from his use of the shorter route without objection, it is only 
a parol license, and revocable at pleasure ; and after revocation by 
express prohibition or warning, the further use of the shorter 
route, by either the lessee or his tenants and servants, is a trespass. 
Motes v. Bates, 374. 


EJECTMENT. 


1. Plea of not guilty, and disclaimer.—In a statutory action in the na- 
ture of ejectment, the plea of not guilty is a conclusive admission 
of the defendant’s possession of the land sued for, and a denial of 
the plaintiff’s title thereto (Code, §§ 2962-3) ; while a disclaimer is 
an admission of plaintiff’s title, and a denial ot defendant’s pos- 
session; and these two defenses being incompatible, can not be 
pleaded together in the same action. McQueen v. Lampley, 408. 

2. Same, where question is as to location of boundary line.—Where the 
land in controversy is a narrow strip lying along the section line 
which divides the lands of the two parties, each claiming it as a 
part of his section, and the complaint describing it as a part of the 
plaintiff’s section; the plea of not guilty being a conclusive ad- 
mission of the defendant’s possession of the land sued for, he can 
not be permitted to prove that said land was not in fact a part of 
plaintiffs section, as averred in the complaint; while a disclaimer, 
if not controverted, would entitle plaintiff to judgment for the 
land, without damages or costs, and leave the location of the 
boundary line to the sheriff, assisted, perhaps, by a surveyor; thus 
operating a hardship on the defendant, which suggests the propri- 
ety of legislative interference. Jb. 408. 

3. Award, as evidence of title to land.—When a pending suit, involving 
the title to land, or the right of possession for a term not yet ex- 
pired, is submitted to arbitration, the award rendered, though it 
‘an not have the operation and effect of a conveyance of lands, is 
evidence of title, which will support or defeat an action of eject- 
ment, or a statutory action in the nature of ejectment: but, when 
set up by the defendant, it is only matter of evidence, available 
under the plea of not guilty, is open to contestation, and must be 
determined by the jury, unless a trial by jury is waived. Moore v. 
Helms, 368. 

4. Title acquired by defendant after commencement of suit.—Since the 
plaintiff in ejectment, or the statutory action in the nafure of eject- 
ment, must show title in himself at the commencement of the suit, 
and also at the time of the trial; the defendent may defeat a re- 
covery, under a plea pais darrein continuance, by showing title in 
himself acquired or perfected alter the commencement of the suit. 
Pollard v. Hanrick, 334. 
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5. Verbal admission as to title to land.—In ejectment, or the statutory 
action in nature of ejectment, both parties claiming through mesne 
conveyances from the same person, one of the plaintiff’s deeds 
having been lost or destroyed, and the secondary evidence being 
conflicting as to the form and sufficiency of its execution, plain- 

. tiff’s verbal admission that he never had any title to the land, or 
any interest therein, is relevant and competent evidence for the 
defendant. Allred v. Kennedy, 326. 

6. Same.—So, although the mere return of a deed by- the grantee to 
the grantor would not effect a divestiture of the title, the plaintiff 
may be asked ‘‘if he did not return the land papers to said-C.,” 
his vendor; the fact of such return being relevant to the question, 
whether they were not worthless as a conveyance. Jb. 326, 

7. Permanent improvements by adverse possessor.—‘‘ Adverse posses- 
sion,”’ as the words are used in the statute which gives to the de- 
fendant in ejectment, or the statutory action in the nature of eject- 
ment, the right to suggest upon the record that he and those whose 

vossession he has ‘‘ have had adverse possession ”’ for three years 
Soles the commencement of the suit, and have erected permanent * 
improvements on the land (Code, §§ 2951-54), ‘‘ must be construed 
to mean just the same character of hostile possession as will put 
in operation the statute of limitations, except that it must be bona 
fide under color or claim of title ;’’ and a purchaser from the tenant 
for life, though his deed purports to convey the absolute property, 
can not claim the benefit of the statute, in an action brought by 
the remainder-man within three years after the death of the ten- 
ant for life. Pickett v. Pope, 122. 


ELECTION. 





1. When binding.—To make an election binding, the party.must have 
knowledge of the facts between which he is required to choose; 
and hence, when the holder of a note, given for the purchase- 
money of land, is a non-resident, the recovery by him of a judg- 
ment on the note can not be deemed a renunciation of promises to 
pay it by sub-purchasers of the land, when it is not shown that he 
had knowlege of such promises. Young v. Hawkins, 370. 

. By distributees; when estate has been kept together by administra- 

tor without authority. Hinson v. Williamson, 180. 
By mortgagor, when mortgagee purchases at sale under power. 
Garland v. Watson, 323 

. By prosecution, in criminal case; continuous act no ground for. 

Owens v. The State, 401. 


bo 


- 


ERROR AND APPEAL. 


1. Limitation of appeal.—Thirty days being the limitation of an ap- 
peal from a judgment or decree on a contest of the probate of a 
will (Code, § 3954), an appeal sued out on 5th April, from a judg- 
ment rendered on 4th March, will be dismissed on motion. La- 
nier v: Russell, 364. 

When appeal lies.—An appeal lies only from a final decree, except 
where the statutes expressly give an appeal from an interlocutory 
decree. Wilkinson v. Searcy, 243. 

3. Same.—When the chancellor improperly sets aside or modifies, ata 
subsequent term, a final decree rendered at a former term, the 
remedy is by mandamus, and an appeal does not lie. Cochran v. 
Miller, 50. 

4. Same.—Although the rendition or amendment of a judgment nune 
pro tunc is the correction of a mere clerical error or misprision, an 


bo 
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appeal lies from the order or judgment allowing it. M. & C. Rail- 
road Co. v. Whorley, 264. 


. Same.—When the widow’s claim to a homestead exemption is con- 


tested by a creditor of her deceased husband, and the contest is 
removed into the Circuit Court for trial, an appeal to this court 
does not lie from the judgment of the Cireuit Court (Code, § 2841), 
but must be taken from the subsequent judgment of the Probate 
Court; and an appeal taken from that court, before any subse- 
quent proceedings are had, will be dismissed. Coffey v. Joseph, 
oy 


wl 7 


. Non-suit; when revisable.—Under the settled construction of the 


statute (Code, § 3112), a voluntary nonsuit, taken in consequence 
of an adverse ruling on demurrer, not being a matter to which a bill 
of exceptions can properly be taken, is not revisable. Perry v. 
Danner & Co., 485. 


. Appeal bond; payable to register.—When an appeal bond, in a chan- 


cery case, is made payable to the register, instead of the appellee, 
a judgment for costs can not be rendered against the sureties, on 
an aflirmance, the only remedy against them being by action on 
the bond. The State v. City Council of Montgomery, 226. 


. Same; what damages are reco: erable.-—An appeal bond, given in pur- 


suance of the order of the presiding judge (Code, § 3928), on ap- 
peal from a judgment for the recovery of land or the possession 
thereof, and conditioned for the payment of ‘‘all costs and such 
damages as the plaintiff may sustain by reason of this appeal,’’ 
covers all damages resulting to the plaintifffrom the appeal and its 
legal consequences and incidents; that is, all damages of which 
the appeal-is the moving cause, or the direct and immediate agency 
producing them ; and thisincludes the value of the use and occupa- 
tion of the premises pending the appeal, of which the plaintiff was 
deprived by the suspension of a writ of possession on the judg- 
ment. Cahall v. Mutual Building Asso., 539. 


. Contents of transcript.—The bill of exceptions reserved on a former 


trial being no part of the transcript on a second appeal, no costs 
will be allowed for it. Allred v. Kennedy, 326. 

Transcript, and costs thereof.—The court complains of the confused 
state of the transcript in this case, and orders that no costs shall 
be allowed for it. Foster v. Napier, 393. ; 

Costs of return to certiorari.—A certiorari having beer granted in this 
case, to perfect the record by showing the organization of the 
grand jury and other proceedings, it was ordered, that the clerk 
be allowed no costs for the return. Bell v. The State, 420; Ross v. 
The State, 532. 

Original documents; how brought to appellate court.—Original books 
and papers may be sent up to this court for inspection, by order of 
the court below (Rule No. 20; Code, p. 157); but this dves not au- 
thorize their omission from the transcript as a part of the record; 
and while the parties may, by agreement of record (71 Ala. tv), 
omit from the transcript such parts of the proceedings as are 
deemed immaterial to the proper consideration of the questions 
presented by the appeal, there is no rule of practice which author- 
izes the omission, by agreement, of documents deemed material, 
and the substitution of the originals for the consideration of this 
court. Pruitt v. McWhorter, 315. 

Confession of judgment, as release of errors.—In a criminal case, the 
confession of a judgment with sureties for the fine and costs, as 
authorized by statute (Code, §§ 4454-55), is not a release of errors, 
and does not prejudice the right to revise the judgment by appeal 
or writ of error; thougha different rule is declared by statute (Jb. 
§ 3945) in civilcases. Burke v. The State, 399. 
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14. What is revisable.—The refusal to allow a witness to be recalled, for 
the purpose a laying a predicate to impeach him, is within the dig- 
cretion of the primary court, and is not revisable. Bell 0. The 
State, 420. 

15. Errors not injurious to appellant.—When errors are assigned by one 
only of several appellants, this court will only consider errors 
which are prejudicial to him. Wilkinson v. Searcy, 243. 

Error without injury in rulings against plaintiff.—When the record 
shows that the plaintiff never can recover, rulings against him by 
the court below, however erroneous, can not injure him, and are 
no ground of reversal. ° Jackson v. Bain, 328. 

Same, in admission of evidence.—The admission cf evidence which 
is at the time prima facie inadmissible, is error without injury, when 
the record shows that its relevancy or admissibility was estab- 
lished by evidence subsequently introduced. Belmont Coal & 
Railroad Co. v. Smith, 206. 

Same, in statement ofaccount.—On statement of the accounts of a de- 
ceased administrator, under a bill filed by his personal represent- 
ative, an overcharge against him, or the refusal of a proper credit, 
is error without injury, when the record shows that the distribu- 
tees remitted a larger balance found against him; the remittur, in 
such case, will be referred to, and will cure, the specific errors in 
the account. Hinson v. Williamson, 180. 

Revision of chancellor’s decision on facts.—The burden of proof be- 
ing on a party who asserts an estoppel en pais, and the evidence 
being conflicting, if the chancellor holds the evidence insufficient 
to establish it, this court will not reverse his ruling, ‘‘ unless 
clearly convinced that he erred.’’ Wilkinson v. Searcy, 248. 

Presumption in favor of decree.-—Where a decree is rendered on 
pleadings and proof, and the testimony is not set out in the record, 
this court will presume that the decree was sustained by the proof. 
Toon v. Finney, 343. 

Presumption in favor of judgment.—When an exception is reserved to 
the exclusion of evidence, which is not set out, and the relevancy 
and materiality of which are not shown, this court will presume 
that it was properly rejected. Perry v. Danner & Co., 485. 

Same.—In the absence of a recital ‘to the contrary, and exception 
duly reserved, this court will presume that charges requested, and 
given or refused, were indorsed accordingly, as required by the 
statute. Allen v. The State, 557. 

Same.—In a criminal case, no objection being raised in the court 
below based on the failure to return the special venire, this court 
will presume that the return was properly made, or that it was 
waived. Brown v. The State, 478. 

Ruling or action at instance of appellant.—In a criminal case, the de- 
fendant can not be heard to complain, on error, that the court or 
dered more than the necessary number of talesmen to be sum- 
moned to complete the petit jury, when the record affirmatively 
shows that this was done at his instance and request. Allen v. The 
State, 557. 

Judicial decisions overruling former decisions; effect on titles and con- 
tracts.—When titles have been acquired, judgments rendered, con- 
tracts performed, or transactions completed, based on judicial de- 
cisions which are afterwards overruled or reversed, titles and rights 

thereby acquired are not annulled or affected by such change in the 
judicial decisions; but this principle can not be so applied as to 
require that legal effect and operation shall be given to a convey- 
ance according to the judicial decisions of this court which were 
of force when it was executed, which decisions were in conflict 
with repeated former adjudications, aud have since been expressly 
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overruled by later cases declaring and re-establishing the former 
decisions. Kelly v. Turner, 513. 






ESTATES OF DECEDENTS. 


1. Sale of decedent’s lands, for payment of debts; conclusiveness of order 
on collateral attack.—When a sale of lands by an administrator un- 
der a probate decree, for the payment of debts, is collaterally at- 
tacked,—as where the heirs bring ejectment against a person 
claiming under the sale,—mere irregularities in the proceedings 
are not available, and the heirs can not recover unless the sale is 
void. May v. Marks, 249. - 

2. Same ; validity of grant of administration.—The granting of the or- 
der of sale, on the petition of a person claiming to be the adminis- 
trator, involves a judicial determination of the fact that he is such 
administrator ; and the heirs can not impeach the sale, on such col- 
lateral proceeding, on the ground that his appointment was in- 

valid, or that his office had expired. Jb. 249. 

3. Same ; payment of purchase-money, and notice to heirs.—When the 
payment of the purchase-money is reported to the court by the ad- 
ministrator, the sale confirmed, and he is ordered, on his own ap- 
plication, to execute a conveyance to the purchaser, the failure to 
notify the heirs of any or all of these proceedings does not render 
the sale void, and is not available to the heirs ona collateral at- 
tack ; nor can they be permitted to contradict, by oral evidence, 
the recitals of the record as to the payment of the purchase-money. 
Ib. 249. 

4. Sule of lands, for distribution ; conclusiveness of order on collateral 
attack, and presumptions in favor of.—When a sale of lands by an 
administrator under a probate decree, for distribution, is collater- 
ally attacked,—-as where the heirs bring ejectment against a per- 
son claiming under the sale,—mere irregularities in the proceed- 
ings, which would be available on demurrer, or on error or appeal, 
will not avoid the sale; and a liberal construction will be placed 
upon the language used, in order to sustain the jurisdiction of the 
court. Pollard v. Hanrick, 334. 

5. Same ; sufficiency of petition.—An allegation in the petition that the 
lands ‘*can not be equally, equitably divided”’ without a sale, be- 
ing liberally construed, is the equivalent of an allegation that they 

‘an not be ‘‘ equitably divided’’ without a sale (Code, § 2449), and 
is sufficient to sustain the jurisdiction of the court to grant the or- 
der. Jb. 334. 

6. Same; execution of conveyance to purchaser.—In reference to such 
sales, the theory of the law is, that the court itself is the vendor, 
and the person authorized to execute a deed to the purchaser is 
merely its agent, or instrument; and if the administrator dies with- 
out having executed a conveyance as ordered, after the purchase- 
money has been paid and the sale confirmed, the court may ap- 
point and authorize another person to execute a conveyance. 

Th. 334. 














































See, also, ExecuToORS AND ADMINISTRATORS. 





ESTOPPEL. 


1. Between landlord and tenant.—As a general rule, when a tenant is 
sued for rent, or for the possession on the expiration of his term, 
he can not dispute the title of his landlord, nor set up a paramount 
title in himself or a third person; but he may show that the land- 

lord’s title has expired by limitation, or by operation of law, or 

















672 INDEX. 


ESTOPPEL—Continued. 


that he accepted a lease, or attorned to the plaintiff as landlord 
under a mistake of fact, and in ignorance that the title was in him: 
self; or that he was induced to attorn, or to accept a lease, through 
fraud, imposition, or undue advantage ; or that he has been evicted 
by title paramount. Farris & McCurdy v. Houston, 162. 

Between mortgagor and mortgagee, and their privies in estate.—A ten- 
ant who has entered under the mortgagee, or under an assignee of 
the mortgagee, can not defeat a recovery by his landlord, by show- 
ing the subsequent grant of letters of administration to himself on 
the estate of the deceased mortgagor, and the insolvency of the 
estate, and claiming an extinguishment of the mortgage debt by 

‘ the rents and profits received. Jb. 162. f 

. By judgment on confession.—When a judgment by confession ina 
criminal case is improperly entered against a surety, on a power of 
attorney substantially defective, and an execution issued thereon 
is levied on his property, if he then obtains a postponement of the 
sale, by promising to pay a part of the judgment within thirty days, 
and the residue by another day, he thereby estops himself from 
afterwards assailing the validity of the judgment on account of the 
defective power of attorney. Giddens v. Crenshaw County, 47 

. Estoppel en pais against maker of note.—lf a person who is about to 
purchase, or take an assignment of a promissory note, applies to 
the maker for information, is assured by him that there is no de- 
fense against it, and buys the note on the faith of that representa- 
tion, the maker is estopped from setting up against him any de- 
fense which then existed. Wilkinson v. Searcy, 243. 

. Innocent sufferers by wrongful act of third person.—Whenever one of 
two innocent persons must suffer by the wrongful act of a third per- 
son, he must bear the loss who enabled the third party to cause 
it. Noble v. Moses Brothers, 605. 


EVIDENCE. 
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ADMISSIBILITY AND RELEVANCY. 


1. Action for malicious prosecution; infancy of plaintif’.—In an action 
for a malicious prosecution, the fact that the plaintiff was a minor 
at the time of the assault and battery by him, on which the prose- 
cution was founded, is not relevant to the issue of malice or prob- 
able cause, and is not admissible as evidence. Motes v. Bates, 374. 

2. Same ; conduct of prosecutor connected with arrest.—The conduct 
and movements of the prosecutor on the day of the plaintiff's ar- 
rest, while he was in the custody of the sheriff and attempting to 
give bail, are competent evidence for the plaintiff, as tending to 
show the degree of interest on the part of the defendant in the 
prosecution, and bearing on the question of an improper motive on 

is part. Ib. 374. 

- 3. Proof of ill-feeling, as showing motive.—It is sometimes permissible 
to prove-the enmity, or state of ill-feeling, existing between the de- 
fendant and the prosecutor, or person whose property has been 
injured, as tending to show a motive for the crime; but, when 
such évidence is admissible, the inquiry is limited to the motive 
or ill-feeling of the defendant himself, and does not extend to 
members ot his family, ‘‘ unless, perhaps, very special circum- 
stances might vary the rule.”’ Bell v. The State, 420. 

4. Same.—The defendant being on trial for the arson of a mill belonging 
to one S., a witness for the defense was asked, on cross-examina- 

- tion, ‘‘ the state of feeling between the defendant’s family and 8.’s 
family ;’’ and answered, “‘ that it was good, but some of the de- 
fendant’s family did not like Mrs. 8. much.’’ Held, that the evi- 
dence was irrelevant and ought to have been excluded. Ib. 420. 
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. Proof of malice; former dificulty.—Proof of a former difficulty be- 


tween the defendants and the deceased tends to show malice, and 
is admissible for that purpose; but the particulars or merits of 
that difficulty can not be inquired into. McAnally v. The State, 9. 

. Proof of good character; weight and effect of. —In all criminal prose- 
cutions, the previous good character of the defendant, having 
reference and analogy to the subject of the prosecution, is compe- 
tent and relevant evidence for him as original testimony; but, 
when the jury, considering the proof of good character in connec- 
tion with the criminating evidence, are satisfied beyond a reason- 
able doubt of his guilt, a verdict of guilty ought to follow. Kil- 
gore v. The State, 1. 


7. Bad character of deceased; when admissible as_evidence.—When 


there is evidence tending to establish that the defendant acted in 

self-defense, the character of the deceased as a turbulent, violent, 

and blood-thirsty man, is relevant and admissible evidence for 

him. Williams v. The State, 18. 

Violent character of person assaulted ; admissibility as evidence.—In 
a prosecution for an assault and battery, where the defendant was 
himself the aggressor, he can not be permitted to adduce evidence 
of the bad character of the person assaulted, as a violent, danger- 
ous, or turbulent man. Brown v. The State, 42. 

. Flight, and proximity to seene of crime, as evidence corroborating ac- 
complice.—The fact of flight, by a person accused or suspected of 
crime, has of itself some probative force as a criminating circeum- 
stance; and when it appears that the crime was committed ata 
very unseasonable hour in the middle of the night, proximity to 
the scene, and opportunity for committing it, are circumstances 
“tending to connect the accused with its commission ’’ (Code, 
§ 4895), as those words are used in the statute forbidding a con- 
viction of felony on the uncorroborated testimony of an accom- 
plice. Ross v. The State, 532. 

. Telegrams; proof of partnership.—When the contract sued on was 
negotiated and consummated between the parties by telegraph, 
the several dispatches, as written instruments, must be construed 
by the court; but, when they passed between other persons, and 
are not the foundation of the action, they may be relevant evidence 
of a collateral fact, and may be submitted to the jury for that pur- 
pose; as to establish the fact of partnership, where they related 
to the existence and solvency of the alleged partnership, and the 
answer .to inquiries was sent with the consent of the defendant 
sought to be charged. Humes v. O’ Bryan & Washington, 64. 


Apmissions; DECLARATIONS; HEARSAY; REs GEsTX. 


Admission implied from silence.—Plaintiffs having written to de- 
fendant in reference to their account, on which the action is 
founded, addressing him as a partner with the person, since de- 
ceased, by whom the business was carried on; his failure to an- 
swer the letter would, if unexplained, operate as an implied 
admission on his part of the fact Teasiacndie. Humes v. O’ Bryan 
& Washington, 64. 


12. Appraised value of animal killed, as admission against owner, and 


explanation thereof.—The plaintiff having procured appraisers to 
value his horse which was killed, and to certify to the correctness 
of his claim at their valuation against the railroad company, this 
appraisement is an admission on his part of the value of the horse 
as stated; but it is subject to be explained, or rebutted, by proof 
of any fact connected with the appraisement which is admissible 
as a part of the res gestx ; as, that he told them to put the lowest 
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21. 


cash value on the animal, not exceeding the sum fixed by them, 
because the agent of the railroad company had promised that the 
claim should be paid at once without abatement. Railroad (Co, v, 
Bayliss, 150. 

Admission as to testimony of absent witness.—An admission, made 
for the purpose of preventing a continuance, that an absent wit- 
ness would, if present, testify as set forth in the affidavit sub- 
mitted, is not an admission of his competency, nor of the relevancy 
of the facts as evidence; nor is it admissible for any purpose, on 
a trial at a subsequent term, although the witness has since died, 
Ryan v. Beard’s Heirs, 306. 

Agreement as to testimony of absent witness. —W hen there is an agreed 
statement as to the testimony of a witness supposed to be absent, 
but who comes into court during the trial, the statement should 
be suppressed, if duly objected to, and the witness examined 
orally; but the objection is waived, if not interposed until after 
the statement has been read to the jury. Allred v. Kennedy, 326, 

Verbal admission as to title to land.—In ejectment, or the statutory 
action in nature of ejectment, both parties claiming through mesne 
conveyances from the same person, one of the plaintiff’s deeds 
having been lost or destroyed, and the secondary evidence being 
conflicting as to the form and sufficiency of its execution, plaintiff's 
verbal admission that he never had any title to the land, or any 
interest therein, is relevant and competent evidence for the de- 
fendant. Ib. 326. 

Same.—So, although the mere return of deed by the grantee to the 
grantor would not effect a divestiture of the title, the plaintiff may 
be asked ‘if he did not return the land papers to said C.,’’ his 
vendor; the fact of such return being relevant to the question, 
whether they were not worthless as a conveyance. Jb. 326. 

Admission of facts; not amounting to waiver of trial by jury.—An 
admission of the facts, upon which a motion to dismiss the suit is 
founded, is not a waiver of a trial by jury, nor equivalent to an 
agreement to substitute the court for the jury as a trier of the facts. 
Moore v. Helis, 369. 

Testimony of deceased witness.—The testimony of a witness since 
deceased, given on the trial of a former suit, is admissible as evi- 
dence in a subsequent suit between the same parties, or their 
privies, respecting the title to the same property. Goodlett v. Kel- 
ly, 213. 

Declarations of agent ; when admissible against principal.—The ad- 
missions or declarations of an agent, relating to the business of 
the agency, and made while negotiating in reference to it, are ad- 
missible as evidence against his principal. Belmont Coal & Rail- 
road Co. v. Smith, 206. 

Declarations ; when admissible as part of res geste.—Declarations 
made by partivs contemporaneously with a contract, and shedding 
light thereon, are admissible evidence as a part of the res gest#; 
as also are declarations made by a person who is in possession of 

sroperty, explanatory of his possession, or in disparagement of 
1is title; but his declarations as to the source from which his title 
was derived, or merely narative of past transactions, do not fall 
within this principle. Vincent v. The State, 274. 

Declarations against interest, by deceased person.—As a general rule, 
the declarations of a third person are regarded as mere hearsay, 
and are not competent evidence; yet, they become competent, as 
the best evidence of which the nature of the case will admit, when 
itis shown that they were against the interest of the declarant 
when made, that he had competent knowledge of the facts stated, 
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and that he is since deceased. Humes v. O’ Bryan & Washing- 
ton, 64. 


22. Same.—This principle applies, where the defendant is sued asa 


partner with a person since deceased, on an account contracted 
with plaintiffs, and renders admissible, as evidence for the defend- 
ant, the declaration of the deceased that they were not partners at 
the time the account was contracted, on proof the insolvency of 
the alleged partnership as such when the declaration was made. 
Ib. 64. 


23. Declarations explanatory of possession.—The declarations of a_per- 


son who is in possession of property, made in good faith, explana- 
tory of his possession, and showing the character or extent of his 
claim to the property—whether in his own exclusive right, or as 
tenant of another; or the capacity in which he holds, as partner, 
trustee, or agent of another—are competent evidence as a part of 
the res geste, whenever the fact of possession itself is pertinent 
to the issue, no matter who may be the parties to the litigation. 
Th. 64. 


24. Same; proof of partnership.—On this principle, the defendant in 


this case being sued as partner in a mercantile business with a 
person since deceased, by whom the business was conducted ; held, 
that the acts and declarations of the deceased, while in possession 
of the goods, and carrying on the business, so far as they were ex- 
planatory of his possession, as indicating whether the goods were 
his own, or were claimed by him as joint partner with another 
person, were competent and admissible as evidence, as part of the 
res geste ; but were not admissible as evidence, as against the de- 
fendant, of the existence of the alleged partnership, unless some 
notice or knowledge of them was brought home to him; though 
they were relevant to corroborate or rebut, as the case may be, 
other evidence offered to prove the existence or non-existence of 
such partnership. Jb. 64. 


25. General reputation ; what may be proved by.—The existence or non- 


existence of a partnership can not be proved by general repu- 
tation; nor can the character of a person’s possession of a stock 
of goods be proved by any general understanding in the neighbor- 
hood in which he carries on his business. Jb. 64. 


26. Sume.—The existence of a partnership having been once shown by 


independent testimony, proof of a general reputation, or common 
report of its existence, in the neighboruood in which the business 
is carried on, is competent to show a probable knowledge of the 
fact by the plaintiff, on the principle that a person would be likely 
to know any fact generally known in his neighborhood; and for 
the like reason, the notoriety of a dissolution, or, perhaps, of the 
non-existence of a partnership, may be shown, to charge a party 
with implied notice of the fact; but this principle can not be so 
extended, as to charge a party residing in a distant city with im- 
plied knowledge or notice of a fact, because it is generally known 
in a remote local neighborhood, without proof of other facts tend- 
ing to show that he had opportunities of hearing the common re- 
port. Ib. 64. 


27. Declarations of partner; admissibility as against another.—The 


declarations of one person, as to the existence of a partnership 
between himself and another person, are not admissible evidence 


against the latter, to prove the fact of partnership, unless they - 


were made in his presence, or fall within some recognized excep- 
tion to the general rule excluding hearsay evidence. Jb. 64. 


28. Same.—The declarations of one partner, while in possessioh and 


carrying on the business, strictly explanatory of his possession, 
whether against interest or not, are admissible as evidence against 
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the person sought to be charged as his co-partner, in corroboration 
of other and independent evidence of the alleged partnership ; but 
his declarations as to where he bought the goods, or a portion of 
them, or on whose account, being merely narrative of a past trans- 
action, do not come within this principle; and his declaration of 
his inability to induce the defendant to become his surety for 
—_ of money, which he wished to borrow, is not admissible, 
b. 64. 


29. Declarations of third person; admissibility as evidence.—The declara- 


tions of the defendant’s brother, made to the prosecutor a few 
days before the commission of the alleged trespass, but not in the 
defendant’s presence, nor shown to have been authorized by him, 
are res inter alios actzx, and not admissible as evidence against the 
defendant; and neither the relationship between the two brothers, 
nor the fact that they were in company when the alleged trespass 
was committed, is sufficient to bring such declarations within the 
principle which governs the admissibility of the acts and declara- 
tions of conspirators as evidence against each other. Owens v. 
The State, 401. 


30. Declarations and conduct of conspirators.—In charges of crime which, 


in their nature, may be perpetrated by more than one guilty par- 
ticipant, if there be a previously formed purpose to commit the 
offense, the acts, declarations and conduct of each conspirator, in 
promotion of the object or purpose of such conspiracy, or in rela- 
tion to it, become the acts, declarations and conduct of the 
others, and are competent evidence against them; but the suffi- 
ciency of such evidence must be determined by the jury, and, 
before it can be admitted to go to them, a foundation should be 
laid, by proof addressed to the court, prima facie sufficient to estab- 
lish the existence of such conspiracy. McAnally v. The State, 9. 


31. Dying declarations ; admissibility of.—Dying declarations should 


always be received as evidence with the greatest care and caution, 
and the court should rigorously scrutinize the primary facts upon 
which their admissibility as evidence depends; but, when these 
primary facts are clearly and satisfactorily shown—that the de- 
ceased was at the time in extremis, and that he was under a sense 
of impending death—the evidence must be received, leaving the 
jury to decide upon its weight and credibility. Kilgore v. The 
State, ie 


32. Same.—Dying declarations are admissible as evidence, when made 


under a sense of impending dissolution, although the declarant 
may have never expressed the conviction that he must die. Wills 
v. The State, 21. : 


33. Dying declarations ; charge as to.—The deceased having been killed 


by the defendant while engaged in a hand-to-hand combat, one 
having a pistol, and the other a knife in his hand ; the subsequent 
declaration of the deceased, ‘‘I would have gotten him, if he had not 
been too quick for me,’’ can not be regarded as the mere expression 
of an opinion by him, but rather characterizes, as matter of fact, 
both the animus and the avidity with which he engaged in the af- 
fray; and having been admitted by the court below as dying 
declarations, a charge requested, instructing the jury that they 
‘* are authorized to consider the dying declaration of the deceased, 
in forming their conclusions as to what might have influenced the 
defendant’s mind, as to the necessity of his striking or shooting for 
the preservation of his life, or to save himself from great bodily 
harm,’’ is improperly refused. (BrickeL., C. J., dissenting.) 


.Brown v. The State, 478. 


34. Statement by defendant.—The ‘‘ statement as to the facts,’’ which 


the accused is permitted to make in his own behalf (Sess. Acts 
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1882-83, pp. 3-4), though not under oath, is in the nature of evi- 
dence, and should not be capriciously rejected by the jury, 
“though they may discard it as unworthy of belief, emanally 
when itis in irreconcilable conflict with the testimony of disinter- 
ested witnesses under oath ;’’ but the court has no power to disre- 
gard it, and is bound to consider its evidential tendencies in subse- 
quent rulings on evidence. Williams v. The State, 18. 





BurDEN, WEIGHT, AND SUFFICIENCY. 



















35. Burden of proof as to notice.—As against the holders of negotiable 
municipal bonds, an averment of notice of irregularities in their 
issue which would invalidate them, though necessary in a bill 
which seeks to enjoin their collection, is negative in its character, 
and does not impose on the complainants the onus of proving no- 
tice. The State v. City Council of Montgomery, 226. 

36. Same, as to limitation of partner’s authority.—Any private agree- 
ment between partners, or limitation placed on the authority of 
the partner by whom the business is conducted, is of no avail 
against a creditor who has contracted in ignorance of it; and the 
onus of showing notice or knowledge of such agreement or limita- 
tion is on the partner who disputes his liability on an aceount con- 
tracted within the scope of the partnership. Humes v. O'Bryan & 

Washington, G4. 

37. Same, as to consideration of conveyance assailed for frand.—When 
an existing creditor attacks as fraudulent a conveyance executed 
by his debtor, and assails the consideration as simulated and ficti- 
tious, the onus is on the grantee to prove an adequate valuable con- 
sideration to support the conveyance, and its recijals are not evi- 
dence in his favor as against the complainant. Zelnicker v. Brig- 
ham & Co., 598; also, Vineent v. The State, 274. 

38. Same: consideration and recitals of mortgage.—When the instrument, 

a specific execution of which is sought, is in the form of a mort- 
gage to secure the payment of a debt particularly described, its re- 
citals are prima facie evidence of the existence of the debt, and 
cast on the mortgagor the onus of disproving them. Roney v. 
Moss, 390. 

39. Burden of proof as to negligence.—In an action against a railroad 
company, to recover damages for injuries to stock, when the fact 
of injury by the defendant or its servants has been shown, a prima 
facie case is made out for the plaintiff, and the onus is then cast on 
the defendant ‘‘ to acquit itself of negligence, or to show a compli- 
ance with the statute ;’’ that is, if the injury occurred at one of the 
places specified in the statute, and under the circumstances there- 
in detailed, a compliance with the requisitions of the statute must 
he shown; and if under other circumstances, the evidence must be 
sufficient to satisfy the jury that it occurred without such negli- ‘ 
gence as, under the general law governing the doctrine of negli- 
gence, would render the defendant liable. Railroad Company v. 

Bayliss, 150. 

40. Trespass; burden of proof as to ercuse.—‘* Legal cause, or lawful 
‘excuse ’’ for the alleged trespaxs, is defensive matter, which the 
prosecution is not required to negative, but which must be affirma- 
tively proved by the defendant, unless the testimony which proves 
the act also proves the excuse. Owens vr, The State, 401. 

41. Trial of right of property; burden of proof.—In this action, the plain- 
tiff in the process is the actor, and the onus is on him to show the 

levy of valid process in his own favor, and to adduce prima facie 

evidence of the ownership of the property by the defendant in the 
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process ; and until he has done this, the claimant is not required 
to adduce any evidence. Jackson rv. Bain, 328. 

42. Burden and sufficiency of proof in chancery.—The onus of proof rest- 
ing on the complainant to establish his case, if the evidence ad- 
duced is doubtful, or in equipoise, he is not entitled to a decree, 
Evans, Fite, Porter & Co. v. Winston, 349. 

Presumption arising from failure of proof. —When a party has the 
means and opportunity to prove a material fact, and fails or neg- 
lects to prove it, it is a fair and just presumption that the fact does 
not exist. Roney v. Moss, 390. 

Testimony of party’s own witness.—As a general rule, a_ party 
can not impeach the general reputation or credibility of a wit- 
ness introduced by him; yet it can not be asserted, as matter of 
law, that the testimony of a witness must always be taken most 
strongly against the party by whom he was introduced. Coleman 
v. Siler, 435. 

Charge as to sufficiency of. —In a criminal case, a charge re- 
quested in these words, ‘* A probability of the defendant’s inno- 
cence is a just foundation for a reasonable doubt of his guilt, and 
therefore for his acguittal,’’ asserts a correct proposition, «and its 
refusal is an error which will work a reversal of the judgment. 
(Cohen v. The State, 50 Ala. 108-is irreconcilable with Wi/liams +. 
The State, 52 Ala. 411, but it asserts the correct rule.) Bain v. The 
State, 38. 

Weight and effect of testimony when ‘unreasonable and improbable.” 
Whether the testimony of a witness ‘‘ is unreasonable and improb- 
able,’’ is a question for the jury; and even if the testimony is ‘‘un- 
reasonable and improbable,’’ it does not follow, as matter of law, 
that the jury must disbelieve it. Ross v. The State, 532. 

Corroborative evidence; when necessary.—Corroborative evidence, as 
necessary to authorize a conviction on the testimony of a single 
witness, is only required when that witness is an accomplice 
(Code, § 4895) ; and when the jury is left in doubt as to whether 
the witness was in fact an accomplice, while such doubt may be 
considered by them in weighing his testimony, the case is not 
within the statute. Jb. 532. 

Flight, and proximity to scene of crime, as evidence corroborating ac- 
complice.—The fact of flight, by a person accused or suspected of 
crime, has of itself some probative force as a criminating circum- 
stance; and when it appears that the crime was commited ata 
very unseasonable hour in the middle of the night, promimity to 
the scene, and opportunity for committing it, are circumstances 
‘*tending to connect the accused with its commission’? (Code, 
§ 4895), as those words are used in the statute forbidding a convic- 
tion of felony on the uncorroborated testimony of an accomplice. 
Ib. 532. oe 

49. Perjury ; sufficiency of evidence.—To authorize a conviction for 
perjury, there must be two witnesses, or one witness with strong 
corroboration ; and when the perjury charged consists of alleged 
false testimony given under oath asa witness on atrial for perjury, 
while it is competent for the prosecution to prove contradictory 
statements, as to the same facts, made by the defendant when ex- 
amined as a witness before the grand jury, a conviction can not 
be had on proof of these former statements, unless their truth is 
substantiated by other evidence. Peterson v. The State, 34. 


se 


MatTTrers JUDICIALLY Known. 


50. Annuity Tables.—In calculating the value of the wife’s inchoate or 
contingent right of dower in her husband’s lands, which can only 
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be done with any accuracy by a computation based on what are 
commonly called ‘‘Annuity Tables,’’ the ‘‘ American Table of Mor- 
tality’’ being now regarded as the orthodox standard throughout 
the United States, judicial notice thereof may be taken by the 
chancellor, or by the register on a reference. Gordon, Rankin & 
Co. v. Tweedy, 282. 

Contested election.—The contested election between Gen. J. Wheeler 
and Col, W. M. Lowe, as member of Congress from the 8th dis- 
trict of Alabama, at the general election held in November, 1880, 
“is public, official history, of which the court takes judicial no- 
tice.’ Lewis v. Bruton, 317. 

. Capacity of railroad car.—The, courts can not take judicial knowl- 
edge of the rule for the measurement of corn in the shuck, nor 
declare that a railroad ear twenty-six feet long, eight feet wide, and 
four feet high, can not hold three hundred bushels of corn in the 
shuck. S.& N. Ala. Railroad Co. v. Wood, 449. 

Planting and growth of crops.—The court takes judicial notice of 
facts which are matters of common knowledge,—‘‘so common that 
all persons must be presumed to be cognizant of them ;’’ as, that 
a crop of cotton has been planted, and was growing but immature 
on the 13th May, and that it was still immature on the 20th June. 
Loeb & Weil v. Richardson, 311. 


OBJECTIONS. 


Objection to question and answer.—When a question calls for irrele- 
vant or illegal evidence, and the answer to it is illegal or irrelevant, 
an objection to the question is sufficient to exclude the answer; 
but, where the answer is not strictly responsive to the question, 
though apparently suggested by it,ethe objection to the question 
does not cover the independent matter thus elicited. Railroad Co. 


v. Bayliss, 150. 

Evidence admissible for one purpose only.—When evidence is admit- 
ted which is competent for one purpose, if the party against whom 
it is admitted fears injury from its consideration for any other pur- 
pose, he should ask a charge limiting its operation. Wills v. The 
State, 21, 

Error without injury in admission of evidence.—The admission cf evi- 
dence which is at the time prima facie inadmissible, is error without 
injury, when the record shows that its relevancy or admissibility 
was established by evidence subsequently introduced. Belmont 
Coal & Railroad Co. v. Smith, 206. 

Waiver of objection to incompetency.—W hen the plaintiff is an incom- 
petent witness for himself, under the statute (Code, § 5058), the 
parties in adverse interest, in such case, may waive all objection 
to the competency of the plaintiff's testimony; but the objection 
is not waived by merely filing cross-interrogatories, after first ob- 
jecting to his competency. Goodlett v. Kelly, 213. 

Presumption in favor of judgment.—W hen an exception is reserved to 
the exclusion of evidence, which is not set out, and the relevancy 
and materiality of which are not shown, this court will presume 
that it was properly rejected. Perry v. Danner & Co., 485. 


PAROL AND WRITTEN. 


Parol agreement varying writing.—The terms of a written agreement 
‘an not be varied by proof of a contemporaneous verbal agreement, 
though a subsequent verbal agreement might be proved. Coleman 
v. Siler, 435. 

Merger of parol stipulations in writing.—When a contract is reduced 
to writing, executed by one party and accepted by the other, the 
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writing becomes, in the absence of fraud or mistake, the sole 
memorial and expositor of the terms of the contract, and all prior 
verbal stipulations are merged init. Pettus v. McKinney, 108. 

Same.—When a contract is reduced to writing, the written memorial 
becomes the sole expositor of its terms, and all antecedent nego- 
tiations and agreements are merged in it; and oral evidence of 
such antecedent negotiations and agreements can not, in the ab- 
sence of fraud or mistake, be received to contradict the recitals of 
the writing. Mobile Life Ins. Co. v. Pruett, 487. 

Same; as to terms of policy of insurance.—This rule applies to a pol- 
icy of life-insurance, and torbids the admission of oral evidence to 
contradict or vary the terms of the policy, as to the time or place 
at which the annual premiums are payable, the consequences of 
non-payment on the day specified, and other material stipulations 
therein expressed. Jb. 487. 

Parol evidence explaining receipt.—A receipt given on the payment 
of money, whatever may be its terms, is open to explanation or 
contradiction by parol evidence; and any misdescription, or de- 
fective description of the debt, on which the payment was made, 
may be corrected or supplied by parol evidence. Cowan & Co. v. 
Sapp, 44. 

Parol evidence varying indorsement.—An indorsement of a promis- 
sory note is a contract of defined legal operation and effect, and 
can not be varied by proof of a contemporaneous verbal agreement 
between the parties, not incorporated in it. Preston & Co. v. El- 
lington, 133. 

Parol evidence as to warranty or fraud.—In actions ex contractu, 
brought for an alleged breach of contract of warranty, oral proof 
of a warranty is not admissible; but, where the action is er delicto, 
based on the tort or deception practiced by the false warranty, the 
rule is otherwise, and parol evidenee is admissible to show that 
the contract was induced by an oral warranty, which was known 
by the party making it to be false, and which was made tor the 
purpose of deceiving the other party. Tabor v. Peters, 90. 

Parol evidence as to consideration of writing.—A landlord having 
procured a merchant to make statutory advances to one of his ten- 
ants, from whom a crop-lien note was taken by the merchant, and 
having executed to the merchant a writing in these words, ‘I 
hereby agree and obligate [myself] to bear half the loss, provided 
the crop does not pay said F. [merchant] five hundred dollars, for 
furnishing J. and his hands during the year 1879 ;’’ -_parol evidence 
is admissible, to show that the consideration of the writing was 
the agreement and promise of F. to furnish supplies to said J. to 
the amount of five hundred dollars. Foster v. Napier, 393. 

Parol evidence identifying premises sold.—When the premises 
conveyed are described in the deed as ‘‘ Lot No. 2, of Square No. 
8, in the town of R., being twenty feet in front, and running back 
one hundred and ten feet,’’ and it is shown that the lot is in fact 
thirty feet front, parol evidence is admissible to show that the part 
sold and intended to be conveyed, and of which possession was 
delivered to the grantee, was the twenty feet front on the east side 
of the lot. Sikes v. Shows, 382. 


PRIMARY AND SECONDARY. 


Proof of transfer of certificates of railroad stock.—The holder of cer- 
tificates of railroad stock may rely on his possession, as prima facie 
evidence of his ownership; and if he undertakes to — title by 
written transfer, the books of the company are the best evidence 


of it; but, on proof of the fact that the books are in another State, 
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beyond the jurisdiction of the court, secondary evidence of the 
transfer is admissible. Gordon,Rankin & Co. v. Tweedy, 232. 


VARIANCE. 


Assignment of lease.—In an action for rent reserved by a writter 
lease, a sole plaintiff suing as the assignee, a recovery can not be 
had on proof of an assignment to a partnership of which he is a 
member. MeMillan v. Otis, 560. 

Action on bond.—In an action on an injunction bond, brought by T. 
as sole plaintiff, the complaint averring that the condition of the 
bond was that the obligors ‘‘ would pay plaintif’ all such damages 
as he may sustain by the suing out @f said injunction,’ and that 
they have failed ‘‘ to pay him the damages he has sustained ;’’ a 
bond payable to B. and T. jointly, and conditioned to pay them the 
damages they might sustain, is not admissible as evidence, the 
variance being material and fatal. Washington v. Timberlake, 259. 

Action on the case ; landlord’s lien for rent or advances.—Under a 
complaint claiming damages for the defendant’s sale and conver- 
sion of a crop raised on rented lands, with knowledge of plaintiff’s 
statutory lien as landlord for rent, whereby the lien was destroyed 
and lost, a recovery can not be had on proof of a statutory lien 
for advances. Coleman v. Siler, 435. 

. Action against common carrier for loss of goods.—In an action against 
a railroad company as a common carrier, for the loss of goods, the 
complaint being in the form prescribed by the Code (Form No. 138, 
p. 703), a recovery can not be had on proof of a loss which oc- 
curred after the defendant’s duty and liability as a carrier had 
terminated, and while the goods had been left in its custody as a 
warehouse-man. Kennedy Brothers v. M. & G. Railroad Co., 430, 

Bribery; admissibility as evidence, of writing containing offer.—The 
offer to the juror having been made in writing, which was proved 
to have been delivered by his request to the juror, and to which 
his named was signed. but not spelled as in the indictment,—as 
Carcthers, instead of Caruthers; the writing is properly allowed to 
go to the jury, notwithstanding the discrepancy, and although it 
was not addressed to the juror by name, and did not offer to work 
forhim. Jb. 406. 

Indorsements on indictment ; variance in spelling foreman’s name. 
When the record affirmatively shows that the indictment was re- 
turned into court, indorsed and filed, as required by the statute 
(Code, § 4821), a variance in the spelling of the foreman’s name, 
as copied in the indorsements, is immaterial, when the names are 
strictly idem sonans. Jackson v. The State, 26. 

. Misnomer, and variance-—The names Booth and Boothe are strictly 
idem sonans. Ib, 26. 





EXECUTION. 

1. Sale of lands under execution, after death of defendant.—A sale of 
lands under execution, or other legal process, issued after the 
death of the defendant in the writ, is a nullity, and passes no title 
to the purchaser, unless, as authorized by statute (Code, § 3213), 
a lien was acquired and kept alive during his life, without the 
lapse of an entireterm. Sims v. Eslava, 594. 

2. Claim of exemption to property levied on, and contest thereof ; effect 
on lien of execution.—When a claim of exemption is interposed to 
property on which an execution has been levied, and the claim is 
contested by the plaintiff, the lien of the execution, by express 
statutory provision (Code, § 2835), is neither destroyed nor im- 
paired ‘‘ by the pendency of such contest, nor by its termination, 
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if found in favor of the plaintiff;’’ but a termination and abate- 
ment of the contest by the death of the claimant is not within 
the terms of the statute. Jb. 594. 

3. Quashing execution ; what grounds are available.—On motion to 
quash or supersede an execution, which follows a judgment or 
decree regular on its face, only facts which have occurred since 
the rendition of the judgment or decree are available, or antece- 
dent facts which show fraud in it, or a want of jurisdiction appa- 
rent on the record. Werborn v. Pinney, 591. 

4. Same; conclusiveness of probate decree.—A decree being rendered 
against an executor,-on final settlement of his accounts, and 
affirmed by this court on appeal, an execution issued on such 
decree can not be qua8hed or superseded, on the ground that the 

\ court had no jurisdiction of the settlement, because the will, of 

record in that court by probate, involved trusts which were cogni- 
zable exclusively in a court of equity. Jb. 591. 

. Setting aside sale under execution; remedy at law, and in equity. 
When a sale of lands under execution at law is lnpenthel be- 
‘ause of mere error in the process, or on account of some error at- 
tending its execution, the court from which the process issued has 
exclusive juris:liction to set aside the sale ; but, if fraud or illegality 
attends the sale, or it has been followed by the execution of a con- 
veyance casting a cloud upon the title, a court of equity has juris- 
diction concurrent with the court of law to set it aside. Cowan é& 
Co. v. Sapp, 44. 

3. Same, on ground that judgment was in fact satisfied.—lfi the judg- 
ment was in fact satisfied at the time of the sale under execution, 
the court from which the process issued has undoubted jurisdie- 
tion to set aside the sale; but, if the process is regular on its face, 
and the sale is followed by a regular conveyance to the plaintiff in 
execution as the purchaser, the fact of payment resting in parol, a 
court of equity will intervene, at the instance of the defendant in 
possession, set aside the sale, and cancel the conveyance as a cloud 

» onthe title. Jb. 44. . 

7. Same ; diligence required of plaintiff.—A party who seeks to set 

; aside a sale under legal process, whether by motion in the court 

from which the process issued, or by bill in equity, must act 
sromptly, or must satisfactorily explain any unreasonable delay; 
Dut no time can be definitely fixed, within which the application 
must be made, since the proceeding is of an equitable nature, de- 
pendent upon equitable principles, and necessarily governed by the 
varying facts of each particular case. (Doubting the correctness 
of the general rule declared in Abercrombie v. Conner, 10 Ala. 296.) 
Ib. 44. 

8. Same.—In this case, more than three years after the sale havin 
elapsed before the bill was filed to set it aside, the delay was hel 
suflicientiy explained by proof of the facts, that the payment of 
the judgment was made to the plaintiff in Nashville, Tennessee, 
on the same day the land was here sold under execution, and that 
he made no effort to recover possession, as purchaser at the sale, 
until‘about six months before the bill was filed. Jb. 44. 
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EXECUTORS AND ADMINISTRATORS. 


1. Validity of limited grant of administration.—A grant of letters of ad- 
ministration, which recites that A. B. ‘‘is hereby appointed the 
legal administrator of the said C. E., deceased, for the special pur- 
pose of conducting a suit at law instituted by the said C. E.,”’ par- 
‘ticularly describing it, is not void on its face; and it is not neces- 

sary that the record should affirmatively show that there was then 

a vacancy in the administration. Wolffe v. Eberlein, 99. 
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2. Validity of grant, and expiration of office, on collateral attack.—The 
granting of the order of sale, on the petition of a person claiming 
to be the administrator, involves a judicial determination of the 
fact that he is such administrator; and the heirs can not impeach 
the sale, on such collateral proceeding, on the ground that his ap- 
pointment was invalid, or that his office had expired. May v. 
Marks, 249. 

3. Administrator’s statutory authority to complete and gather crop.—An 
administrator has statutofy authority ‘‘ to complete and gather’’ a 
crop planted and commenced by the decedent while in life 
(Code, §§ 2439-40), which necessarily includes the incidental power 
to procure and furnish means necessary to that end; and the crop 
thus made becomes assets of the estate, ‘‘ the expenses of the plan- 
tation being deducted therefrom.”’ Loeb & Weil v. Richardson, 311. 

4. Same ; expenses of crop; rent and advances ; exemption to widow. 
Where the intestate had executed a note and mortgage on his crop, 
to be grown on rented lands, with other personal property, for ad- 
vances to be made to enable him to make the crop, and died while 
the crop was growing but immature; and one of the mortgagees 
thereupon took out letters of administration on his estate, and com- 
pleted and gathered the crop with moneys furnished by them; he 
has the right to reimburse himself out of the first proceeds of the 
crops, but not under the mortgage, for the moneys thus furnished 
and expended ; and must then pay the rent, if any is due, and the 
debt for advances made to the intestate himself under the mort- 
gage; and these debts are paramount to the widow’s right of ex- 
emption in the personal assets of the estate. Jb. 311. 

5. Testamentary power to executors to sell lands ; how exercised, at com- 
mon law.—At common law, a naked power to sell lands, or to do 
any other act, given by will to persons named as executors, could 
only be exercised by the joint act of atl, and did not survive; but, 
if the power was coupled with an interest, it was capable of exe- 
cution by the executors who qualified, or the survivor of them; and 
if a power of sale was given to executors as such, and not nomi- 
natim, it might be exercised by the qualifving or surviving execu- 
tor, unless the will expressly pointed to a joint execution. If there 
was a devise to executors by name, with directions to sell, the de- 
scent to the heir was intercepted, the title passed to the donees, 
coupling an interest with the power, and the power might be ex- 
ercised by the executors who qualified, or the survivor of them; 
but. under a devise that executors should sell lands, the descent to 
the heir was not intercepted, no estate passed to the executors, 
and the naked power. of sale conferred on them could only be ex- 
ercised by the joint act of all. Robinson v. Allison, 254. 

6. Same; under statutory provisions.—To obviate the inconvenience 

found to result from these common-law rules, it is now provided 

by statute that, when lands are devised to several executors to sell, 
or a naked power of sale is given to them by will, the power may 
be exercised by those who qualify or are acting, the survivor or 

survivors of them (Code, § 2218); and in determining whether a 

power is naked (incapable of other than a joint execution), or may 

be executed by the qualified, acting or surviving executors, the in- 
tention of the testator, as collected from the whole will, must con- 
trol, the power being construed with greater or less latitude with 

reference to that intent. Jb. 254. 

7. Same; in this case. —Where the testator appointed his widow, his 

son and his son-in-law as executors of his will, madea specific de- 

vise and bequest to his widow and children and added a clayse in 
these words: ‘‘My youngest child having heretofore attained the 
age of twenty-one years, Ido not desire that my estate, or any part 
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of it, should be kept together any longer than may be necessary 
for a convenient and equitable division. I authorize my executrix 
and executors to sell any partof my estate, directed to be divided 
among my wife and children, if it be found necessary to effect an 
equitable division ; and such sales may be made at either public or 
private sale, and upon such terms as my executrix and executor 
may deem most advantageous to the devisees and legatees thereof; 
good security being required of the purchasers for all deferred pay- 
ments, and if lands be sold, liens to be reserved on the lands sold, 
to be conveyed to the purchaser by my executrix or executors, or 
such of them as may be in office as such.’’ Held, that the will 
conferred a discretionary power to sell, which could only be exe- 
cuted by the joint act and concurrence of the executrix and exeeu- 
tors, and couid not be exercised by the sole executor who qualified. 
Th. 254. 

8. Testamentary trusts ; jurisdiction of Probate and Chancery Courts, 
The Probate Court has no jurisdiction to enforce and settle a trust 
created by will; but, when such trust is conferred upon the exee- 
utor, and distinct executorial duties are also devolved upon him 
by the will, that court, while declining to take cognizance of the 
trust, may settle all matters which pertain only to the executorial 
duties and office ; unless the duties of the trust are attached to the 
executorial office or character, and are so inseparably blended and 
mingled with the executorial duties that they can not be distin- 
guished from each other; in which case, if the trustee has accepted 
and undertaken the duties of the trust, the Probate Court has no 
jurisdiction to execute the will, and the parties will be remitted to 
the Chancery Court. Hinson v. Williamson, 180. 

9. Testamentary power ; by whom executed.—A power conferred by will, 
implying personal confidence in the donee, can only be exercised 
by the person named; and if he disclaims, or refuses to execute the 
trust, the power will be considered as revoked and absolutely an- 
nulled. J6. 180, ; 

10. Will authorizing executrix to keep estate together, and buy or sell 
property at discretion, construed as creating personal trust.—Where 
the testator appointed his widow as executrix, and relieved her 
from giving bond ; directed that his estate should be kept together 
** under her absolute power and control, she having full power to 
purchase or sell any property she may think proper, so long as she 
remains a widow ;”’ that the annual profits of the estate should be 
invested by her in making purchases of property at her discretion, 
to be distributed among the children so as to equalize their dis- 
tributive shares; and made provision tor the immediate distribu- 
tion of the estate, in the event of her death or marriage ; held, that 
the will imposed upon the widow a personal trust in the matter of 
keeping the estate together, which was capable of execution by 
her alone; and she having refused to accept the trust, or qualify as 
executrix, the Probate Court could not confer on administrators de 
bonis non the power to execute it. Jb. 180. 

ll. Keeping estate together under order of court.—When an estate is kept 
together under an order of the Probate Court (Code, § 2602), the 
administrator has no authority to keep up the family establish- 
ment, and to support the family at the expense of the estate; but 
the reasonable expenses of the several members of the family, on 
a basis corresponding with their fortune and condition in life, 
should be charged against each separately as incurred by them, 
and not in solido against the estate. Jb. 180. 

12. Same; authority of administrator, and compensation for extra services. 
Such authority to keep the estate together carries with it the inei- 
dental power to employ all ordinary means which are necessary 
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and proper to effectuate the express power; hence, all expendi- 
tures reasonably necessary to cultivate the plantation, make, gath- 
er, and dispose of the crops, should be allowed, including, prob- 
ably, a fair compensation to the administrator for his services in 
these matters. J. 180. 


13. Keeping estate together without authority ; election by distributees ; in- 


terest on rents. —When an administrator keeps an estate together 
without an order of court, and without authority under the will, 
the distributees may, at their election, either take the profits, or 
charge him with rent for the use of the property; if they elect to 
take the profits, an allowance must be made to the administrator 
for all reasonable expenses incurred in making them; and if they 
elect to charge him with the rents, interest thereon must be com- 
puted against him. Jb. 180. 


14. Liability of administrators for acts and defaults of each other.—When 


two administrators give a joint bond, and make a joint application 
to the court for an order to keep the estate together (one of them 
advancing moneys, from time totime, to carry on the business of 
the plantation, which was conducted under the immediate manage- 
ment of the other, and receiving a portion of the crops raised), and 
jointly account on their partial settlements with the court; 
they are jointly liable, as co-principals, to account for the profits 
of the farming business so carried on, without regard to the par- 
ticular part or sum received by each ; and in such case, a final set- 
tlement in the Probate Court, made by the surviving administra- 
tor, while it might operate as a discharge of the liability of the de- 
ceased as surety on the joint administration bond, would not affect 
his liability as co-principal on account of his participation in any 
devastavit committed by the’ survivor during their joint adminis- 
tration. Jb. 180. 


15. Same.—When executors act separately, and do not become bound 


for each other by the execution of a joint bond, each has an equal 
right to receive the assets of the estate, whether money, or any 
_other kind of chattels; and one is not responsible for a devastavit 
committed by the other, unless he has in some way contributed 
thereto, or has made himself liable by his gross negligence. Knight 
v. Haynie, 542. 


16. Same.—An executor who is merely passive, by not obstructing his 


co-executor in receiving the assets, and who does not himself con- 
cur in the application of them, is not responsible for them; but, 
when one receives assets, and pays them over, voluntarily and un- 
necessarily, to his co-executor, by whom they are embezzled or 
lost, he who so paid them over is answerable with the other, unless 
he can show a sufficient excuse; and in the case of several execu- 
tors, who by agreement divide the claims of the estate among 
themselves for collection, each returning a separate inventory, each 
is liable for the whole, because the receipts of each are pursuant to 
the agreement between them. Jb. 542. 

Duty and liability of executor who is also administrator of debtor’s 
estate.—When an executor becomes also the administrator of the 
estate of a deceased debtor to his testator, and receives assets 
sufficient to pay the debt, both estates being solvent, it is his duty 
at once to make the application; and he is not discharged from 
liability by paying it over to his co-executor, pursuant to an agree- 
ment between them for dividing the collection of the assets, par- 
ticularly when the habits, health, and pecuniary circumstances of 
_ co-executor should have awakened inquiry on his part. 

b. 542. 

Objection to credit claimed by administrator.—When an administrator, 

on final settlement of his accounts, claims a credit for an account 
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held by him against his intestate, part of which is barred by the 
statute of limitations, an objection to its allowance, not limited to 
the part which is barred, but addressed to the entjre account, may 
be overruled entirely ; and the same rule applies to an objection 
to the allowance of interest on the account, when part of it is 
proper charge. Robertson v. Black, 322. 


EXEMPTIONS. 


1. 


Against what debts allowed.—The claim ot the State against a default- 


ing public officer arises from both a tort and a crime, and no ex- 
emption of property can be claimed or allowed against it. Vincent 
v. The State, 274. 


2. By what law determined.—As against the claims of creditors, the 


right to a homestead exemption must be determined by the law 
which was of force when the debt was created, or the liability in- 
curred. Cochran v. Miller, 50. 


3. Who entitled to in 1859.—Under the laws which were of force in 1859, 


a homestead exemption was only reserved to a debtor who was 
the head of a family (Rev. Code, § 2880) ; and an unmarried man, 
having no inmate of his house dependent on him, was not the 
head of a family, though he had hired servants or laborers in his 
employment. /-b. 50. 


. Occupancy of homestead.—As a general rule, subject to statutory 


exceptions, occupancy is essential to support a right of homestead 
exemption ; and this occupancy must exist at the time when, but 
for it, the lien sought to be enforced would attach to the property. 
Scaife v. Argill, 473. 


5. Lease of homestead ; whether an abandonment or not.—Under the 


statute which declares that a leasing of the homestead, “for a 
yeriod of not more than twelve months at any one time, shall not 
be deemed an abandonment of it’’ (Code, § 2843), a lease fora 
term of twelve months is authorized, or for several terms aggre- 
gating not more than twelve months; but, if the owner does not 
resume possession at the expiration of the twelve months, and has 
put it out of his power to do so by making a new lease to com- 
mence at the expiration of the first, the right of homestead ex- 
emption is forfeited and lost. Ib. 473. 


6. Widow’s right of homestead exemption; alienation of homestead.—The 


widow’s right of homestead exemption, under the provisions of 
the constitution of 1868, is the right to remain in the occupancy of 
the homestead of her deceased husband during her life; and this 
right she may abandon, and does abandon, as against the heir, by 
an alienation to another person. Barber v. Williams, 331. 


7 Same; who may contest.—When a widow files her petition in the Pro- 


bate Court, claiming and asking the allotment of a homestead in 
the lands of her deceased husband, her right may be contested by 
the personal representative of the husband, or by any person in 
adverse interest (Code, § 2841); but the object and purpose of the 
statutory contest is to separate the homestead lands from the lands 
subject to administration, and the title is not involved; nor cana 
mortgagee propound his interest, and try the validity and priority 
of his mortgage as against the widow’s claim of homestead, either 
in the Probate Court, or in the Circuit Court on certificate from the 
Probate Court. Coffey v. Joseph, 271. 


8. Contest of claim of homestead exemption; where tried. —When objec- 


tions are filed by the administrator to the widow’s claim of a home- 
stead exemption, or to the allotment thereof made by commis- 
sioners appointed by the Probate Court, that court has no power 
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to try the issue (Code, §§ 2838, 2841), but should certify it to the 
Circuit Court for trial. Cochran’s Adm’r v. Sorrell, 310. 


9. Exemption of personal propetty, in favor of widow ; priority over 


other claims.—The claim of the surviving widow to an exemption 
of personal property in the estate of her deceased husband, as 
secured to her by statute (Code, §§ 2825-26), is paramount to the 
rights of the personal representative for the general purposes of 
administration, and to preferred debts of the estate; but it does 
not override liens created by law, or by the contract of the husband 
while in life, Loeb & Weil v. Richardson, 311. 


10. Same; expenses of crop; rent and advances.—Where the intestate 


11. 


had executed a note and mortgage on his crop, to be grown on 
rented lands, with other personal property, for advances to be 
made to enable him to make the crop, and died while the crop 
was growing but immature; and one of the mortgagees thereupon 
took out letters of administration on his estate, and completed and 
gathered the crop with moneys furnished by them; he has the 
right to reimburse himself out of the first proceeds of the crops, 
but not under the mortgage, for the moneys thus furnished and 
expended; and must then pay the rent, if any is due, and the 
debt for advances made to the intestate himself under the mort- 
gage; and these debts are paramount to the widow's right of ex- 
emption in the personal assets of the estate. Jb. 3/1. 

When widow, claiming exempt personal property, may come into equity. 
‘* The court will not say there may not be cases in which equity 
would interfere, at the instance of the widow, to enable her to 
make her selection of exempt personal property and have it made 
available ;’’ but, when her bill fails toshow any remissness, undue 
delay, or other dereliction of duty on the part of the administrator, 
it is without equity. Jb, 372. 


12. Claim of exemption; when and how made.—A claim of property as 


exempt from levy and sale under execution, or other legal process, 
may be asserted in either one of two ways: Ist, before the levy or 
seizure under legal process, by a declaration in writing, describing 
the property so claimed, verified by oath, and filed for record in the 
office of the probate judge (Code, § 2828) ; 2d, after the levy or seizure 
under legal process, by a similar claim in writing, and under oath, 
“which must be lodged with the officer making the levy’’ (1b. § 2834) ; 
and if not asserted in one or the other of these two modes, the 
claim is waived. Wright v. Geabfelder & Co., 460. 


13. Same ; after execution of forthcoming bond.—When no declaration 


and claim has been filed prior to a levy, and the defendant is in 
possession of the property under a forthcoming bond, ‘‘it may 
admit of question whether a valid claim of exemption can be in- 
terposed’’ while the property so remains in his possession. Possi- 
bly, the proper practice would be to first surrender the property, 
in discharge of the bond, and then make the affidavit of claim; 
but this is not decided. Ib. 460. 


14. Claim of exemption to property levied on, and contest thereof; effect on 
\) 


lien of execution.—When a claim of exemption is interposed to 
property on which an execution has been levied, and the claim is 
contested by the plaintiff, the lien of the execution, by express 
statutory provision (Code, § 2835), is neither destroyed nor im- 
paired ‘‘ by the pendency of such contest, nor by its termination, 
if found in favor of the plaintiff;’’ but a termination and abate- 
ment of the contest by the death of the claimant is not within the 


, 


lain a the statute. Sims v. Eslava, 594. 


15. Claim of exemption by answer in chancery.—When the original an- 


swer sets up an insufficient claim of exemption, its defects may be 
remedied by amendment; and an amended claim of exemption, 
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allowed by the chancellor, will be treated by this court, if neces- 
sary, as an amendment of the answer. Zelnicker v. Brighamé& 
Co., 598. 


FORCIBLE ENTRY, AND UNLAWFUL DETAINER. 


1. Who may maintain action.—An action for forcible entry and detainer 
is purely possessory, the question of title not being involved, and 
can not be maintained by a person who has not had prior posseg- 
sion.- Weldon v. Schlosser, 355. 

What is forcible entry, or unlawful refusal to surrender possession. 
The degree of force, or the particular wrongful acts necessary to 
support the action, are defined by the statutes giving and regulat- 
ing the remedy (Code, § 3696 ; Sess. Acts 1878-9, p. 49) ; and among 
these are, ‘‘entering peaceably, and then by unlawful refusal keep- 
ing the party out of possession ;’’ and when there is any evidence 
of such refusal, the plaintiff’s prior possession not being denied, 
the question of its sufficiency is properly submitted to the jury. 
Tb. 3565. ‘ 

3. Evidence of title, or right to possession —The defendant having en- 
tered peaceably, not denying the fact of plaintiff’s prior possession, 
but claiming under an entry certificate as a homestead, he can not 
adduce evidence of such entry and certificate, for the purpose of 
showing that his subsequent refusal to surrender the possession on 
demand was not unlawful. Jb. 355. 

4. Injunction of judgment in unlawful detainer, but not writ of restitu- 
tion. —The unsuccessful defendant in an action of unlawful detainer, 
having taken an appeal to the Circuit Court, and then filed a bill 
in equity to correct an alleged mistake in his lease, may restrain 
the further prosecution of the action at law until the determina- 


9 


tion of the suit in equity; but, not having given a supersedeas 
bond (Code, § 3711), the issue of a writ of restitution on the judg- 
ment will not be enjoined in the meantime. Robbins v. Battle 
House Company, 499. 


FORGERY. See Criminat Law, 27-29. 
FRAUD. 


1. When misrepresentations constitute fraud.—A misrepresentation of a 
material fact by the vendor of a chattel, made at the time of the 
sale, or pending the negotiations, on which the purchaser has the * 
right to rely, and on which he does in fact rely, is a fraud, and fur- 
nishes a cause of action to the purchaser, or a ground of defense 
to an action for the purchase-money. Tabor v. Peters, 90. 

2. Fraud, as exception to statute of limitations.—An infant remainder- 
man under a deed, residing from infancy with the’ trustee asa 
member of his family, and being kept in ignorance of the trust 
and her rights under it, until the discovery and surrender of the 
deed on the death of the trustee, is allowed twelve months after 
such discovery within which to file a bill for an account of rents 
and profits received (Code, § 3242), if the statute of limitations be 
applicable to the case; and she is not chargeable with construct- 
ive notice of the deed, under such circumstances, because it had 
been duly recorded many years before. McCarthy v. McCarthy, 
546. 

3. As to equitable relief against fraud, see Cuancery, 1, 2, 5-8. 











INDEX. 689 


FRAUDS, STATUTE OF. 


1. Promise to answer for debt or default of another.—A landlord having 
procured a merchant to make statutory advances to one of his ten- 
ants, from whom a crop-lien note was taken by the merchant, and 
having executed to the merchant a writing in these words, “I 
hereby agree and obligate {myself} to bear half the loss, provided 
the crop does not pay said F. [merchant] five hundred dollars, for 
furnishing J. and his hands during the year 1879 ;”’ such writing is 
void (Code, § 2121), being a promise to answer for the debt or de- 
fault of another, and not expressing on its face the consideration 
on which it was founded. Foster v. Napier, 393. 


FRAUDULENT CONVEYANCES. 


1. Voluntary conveyance; validity as against creditors, and burden of 
proof as to consideration.—A person who is indebted, or on whom 
rests a legal liability, can not make a gift, or voluntary conveyance 
of property, which will be upheld against such pre-existing debt 
or liability ; and when the creditor seeks to reach and condemn the 
property so conveyed, the onus is on the grantee to show that the 
conveyance is supported by a sufficient valuable consideration. 
Vincent v. The State, 274. 

2. Deed constructively fraudulent, but standing as security for indemni- 
ty of grantee; liability for rents, and allowance for improvements and 
taxes.—A conveyance being held constructively fraudulent at the 
suit of creditors, but allowed to stand as a valid security for the 
reimbursement or indemnity of the grantee, to the extent of the 
consideration actually paid; on the statement of the account, he is 
chargeable with rents during his possession, and is entitled toa 
credit for the value of permanent improvements erected by him 
before (but not after) the filing of the bill, and for all taxes paid, 
whether before or after the bill was filed. Gordon, Rankin & Co. 
v. Tweedy, 232. 

3. Burden of proof as to consideration of conveyance assailed for fraud, 
When an existing creditor attacks as fraudulent a conveyance exe- 
cuted by his debtor, and assails the consideration as simulated and 
fictitious, the onus is on the grantee to prove an adequate valuable 
consideration to support the conveyance, and its recitals are not evi- 
dence in his favor as against the complainant. Zelnicker v. Brig- 
ham & Co., 598. 

4. When creditor without lien may come into equity, to set aside sale or 

; conveyance on ground of fraud.—The statute authorizing a creditor 
without a lien to file a bill in equity ‘‘to subject to the payment of 
his debt any property which has been fraudulently transferred, or 
attempted to be fraudulently conveyed by his debtor’ (Code, § 
3886), is not confined to cases in which a discovery is sought; nor 
is it necessary that the bill shall ask a discovery, or conform to the 
requisites of a bill for discovery. Jb. 598. 

5. Fraudulent sale of goods; general assignment.—A sale of his entire 
stock of goods by an embarrassed or insolvent debtor to one of his 
creditors, in satisfaction of a debt admitted to be valid, is not 
fraudulent as against other creditors, when there is no secret trust 
or reservation of a benefit to the debtor; nor can such a convey- 
ance be declared and enforced as a general assignment at the in- 
stance of the other creditors. Heyer Brothers v. Bromberg Broth- 
ers, 524, 

6. Assignment by insolvent debtor, giving preference to individual over 
partnership creditors.—An insolvent iter, in making an assign- 
ment of all his property, may devote his individual property pri- 
marily to the payment of his individual debts. Evans, Fite, Por- 
ter & Co. v. Winston, 349. 
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GAMING CONTRACTS 


1. Action for money paid on wager ; statutory provisions.—The statute 
declaring all gambling contracts void, and giving an action to re- 
cover back money paid on them (Code, § 2131), applies ae 
actions between the parties to such ae ts, and aaa not affect 
actions against stakeholders. Lewis v. Bruton, 317. 

2. Action against stakeholder, for money deposited on wager ; lies when. 
When money is deposited with a stakeholder, on a wager, either 
party may withdraw from the illegal transaction, and demand the 
return of his money, at any time before it- has been paid over to 
the winner after the result is ascertained ; and the loser may main- 
tain an action against the stakeholder, if the latter pays the money 
to the winner after notice by the loser not to pay it. Ib. 317, 

3. Same.—The wager being on the result of a congressional election in 
a particular district, a ayment by the stakeholder to the supposed 
winner after the result of the election is ‘‘ generally known,” or 
** publicly announced,’’ but before the issue “of an Official certifi- 
cate by the proper offic er, is premature, and is no defense to a sub- 
sequent action by the loser, who, before the issue of the certificate, 
notified the stakeholder not to pay; but, it seems, the stakeholder 
may safely pay over the money after the official announcement of 
the result, without waiting for the decision of an uncertain contest. 
Ib. 317. 

4. Sufficiency of complaint. —In an action against a stakeholder, to re- 
cover money deposited on a wager, and by him paid over to the 
supposed winner, it is not necessary that the complaint should, 
by its averments, negative the fact that the money was so paid 
before notice not to pay, that being defensive matter merely. 
Ib. 317. 


GARNISHMENT. See ArracuMent, 5, 6. 
GRAND JURY. See Cran Law, 48, 49. 
HOMESTEAD. See Exemptions. 
HOMICIDE. See Crimean Law, 32-41. 
HUSBAND AND WIFE. 


1. Wife’s statutory estate ; increase of domestic animals.—The increase 
or offspring of domestic animals, belonging to the wife’s statutory 
— also form a part of the corpus, gnd belong to her. Walker 

. de t ‘YU; 47 5. 

W ife ’s earnings.—The earnings of the wife belong to the husband, 
but he may repudiate his right to them, and allow the wife to re- 
tain them as her own; and when he does so, not being in debt, his 
subsequent creditors can not reach and subject them to the satis- 
faction of their debts. Wing v. Roswald, 346. 

3. Same, commingled with funds belonging to statutor y estate; not reached 
by garnishme nt against borrower.—When a promissory note is taken 
for money loaned, whether payable to the wife directly, or to the 
husband ‘as her agent, a creditor of the husband can not reach and 
subject any part of the debt, by garnishment against the maker of 
the note, because a part of the money arose from the separate 
earnings of the wife, and were mingled with other moneys belong- 
ing to her statutory estate. F lournoy & Epping v. Owens, 446. 

4. Rents and profits of wife’s statutory estate.—If the husband receives 
the rents and profits of lands belonging to his wife’s statutory es 
tate, and uses or converts them to his own use, he is under no ob- 
ligation to account to the wife for them, and a re-payment to her 
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HUSBAND AND WIFE—Continued. 


would be fraudulent and void as against his existing creditors ; 
but he may refuse to receive such rents and profits, and may allow 
the wife to invest them in property in her own name; whereby 
they would become a part of the corpus of her statutory estate, 
and the property could not be subjected to the husband’s debts. 
Wing v. Roswald, 346. 

5. Renunciation by husband of right to income and profits of wife’s prop- 
erty.—The court will not affirm that the husband may not re- 
nounce, in favor of the wife, his statutory right to control and dis- 
pose of the income and profits of the wife’s statutory property, or 
invest them primarily for her benefit; but such renunciation, to 
prevail against the claims of his creditors, must be made before 
the income accrued, or before it was used or invested. Vincent v. 
The State, 274. ; 

6. Conversion of wife's property by husband.—If the husband converts 
the corpus of his wife’s statutory estate, either by investing it in 
property in his own name, or by otherwise using it for his own 
purposes, he thereby becomes indebted to her, and may convey to 
her, in payment of such indebtedness, either the property so pur- 
chased, or other property of value not materially disproportionate ; 
but this principle does not extend to the income and profits of the 
funds or property so used aad converted, as to which he is under 
no obligation to account to the wife, her heirs, or legal representa- 
tives (Code, § 2706), and which will not support a subsequent con- 
vevance to the wile as against his prior creditors. Jb. 274. 

7. Equitable estate of married woman; priority of liens among creditors. 
In charging the equitable estate of a married woman with her con- 
tracts and engagements, a court of equity does not proceed on the 
theory that they are valid and operative as appointments or appro- 
priations by her of so much of her estate as may be necessary to 
satisfy them, but on the principle of her presumed intention to do 
a valid act, and therefore to charge the estate which she has full 
capacity to charge; but her contracts do not create a lien or charge 
on any specific property, such as is created by the filing of a bill 
in equity ; and when bills are filed by several creditors, seeking to 
charge and condemn the same property, the priority of their liens 
is determined by the time when their respective bills were filed, 
and not by the time when their debts were created. Masson v. 
Turner, 513. 

8. Rents and profits of wife's equitable estate.—As to her equitable sep- 
arate estate, a married woman is regarded as a femme sole, and 
has the same powergand dominion over the rents and profits as 
over the corpus; although her husband is her trustee, when no 
other trustee is appointed by the instrument creating the estate, 
and must sue at law for the recovery of the property. Crockett v. 
Lide, 301. 

9. Same; presumption of gift to husband.—The wife may make a gift 
to her husband of property belonging to her equitable estate, 
whether it be part of the corpus, or of the rents and income; and 
when she permits him to collant and receive the rents, and use or 
convert them to his own use during the coverture, a gift of them 
to him will be presumed after the lapse of a reasonable time, in 
the absence of proof of an express dissent on her part; but, where 
a note is taken by the husband, for the rent of lands belonging to 
the wife’s equitable estate, payable to himself, and is transferred 
by him before maturity, the wife may assert her right to the rent, 
as against the assignee of the note, on the death of the husband 
before its payment or maturity ; and a payment to her will protect 
the maker against an action by the assignee, when it is not shown 
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HUSBAND AND WIFE—Continued. 


that she had, during the life of the husband, notice or knowledge 
of the assignment. Jb. 301. 

10. Removal of disabilities of coverture, by decree of chancellor ; suffi- 
ciency of petition.—To authorize and sustain a decree by the chan- 
cellor, in the exercise of his statutory wep pee (Code, § 2731), 
relieving a married woman of the diabilities of coverture as to her 
statutory or other separate estate, ‘‘so far as to invest her with 
the right to buy, sell, hold, convey and mortgage real and personal 
property, and to sue and be sued as a femme sole,’’ her petition (or 
application) must aver that she has a separate estate, statutory or 
equitable; and the want of such an averment, it being a jurisdic- 
tional fact, renders the decree void. Doe, ex dem. Stoutz v. Burke, 





530. 
INDICTMENT. See Criuiar Law, 42-47. 
° INFANTS. See Cuancery, 66, 67. 
INSURANCE. 


1. Policy of life-insurance; conditions as to payment of premiums.—A 
policy of life-insurance, in the usual form, is not an assurance for 
a single year, with a privilege of renewal from year to year, by 

aying the annual — but is an entire contract of assurance 
for life, subject to discontinuance and forfeiture for non-payment 
of any of the stipulated premiums; and while the payment of the 
annual premiums, on the day specified, is not a condition prece- 
dent, the time of payment is of the essence of the contract, and 
non-payment ad diem involves absolute forfeiture. Mobile Life Ins. 
Co. v. Pruett, 487. 

2. Parol evidence as to terms of policy.—The general rule of law applies 
to a policy of life-insurance, and forbids the admission of oral evi- 
dence to contradict or vary the terms of the policy, as to the time 
or place at which the annual premiums are payable, the conse- 
quences of non-payment on the day specified, and other material 
stipulations therein expressed. Jb. 487. 

3. Modification of policy by subsequent dealings; waiver of forfeiture. 
In determining whether there bas been a modification of the terms 
of the policy by subsequent agreement, or a waiver of the for- 
feiture incurred by the non-payment of annual premiums on the 
day spevified, the test is, whether the insurer, by his course of 
dealing with the assured, or by the acts and declarations of his 
authorized agents, has induced in the mind of the assured an 
honest belief that the terms and-conditions of the policy, declaring 
a forfeiture in the event of non-payment on the day and in the 
manner prescribed, will not be coined, but that payment will be 
accepted on a subsequent day, or in a different manner; and when 
such belief has been thus induced, and the insured has acted on 
it, the insurer will not be allowed to insist on the forfeiture. 
Ib. 487. 

» - 4. Same; taking note for premium, and extending day of payment.—When 
a promissory note is accepted for the first premium, and the day 
of payment is afterwards extended by special agreement, these 
facts, without more, do not justify the inference by the assured 
that similar indulgence will be granted as to other premiums when 
they fall due. Jb. 487. 

5. Acceptance of premium after forfeiture.—The acceptance of a pre 
mium by the insurer or his authorized agent, after a forfeiture has 
been incurred by non-payment on the day specified, if made with 
knowledge of the facts, is a waiver of the fecieiture : but this effect 
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can not be attributed to the acceptance of a premium by an agent 
of the insurer, after the death of the person assured, when it is 
shown that the fact of such death was known to the person who 
made the payment, but was not known or communicated to the 
agent. Ib. 487. 


6. Forfeiture of policy on non-payment of premiums or interest; indorse- 


ment as to paid-up value.—An indorsement on a policy of life- 
insurance which states that, ‘‘in consideration of the payment on 
the within policy cf four annual premiums, less note for $169.20, 
given for balance due on premium loans to November 11th, 1872, 
said policy is entitled at maturity to a paid-up value of four-tenths 
of the sum insured, subject to deduction of note above described, 
interest upon which is payable annually in advance,’ does not 
show the entire contract between the parties, but is to be construed 
in connection with the stipulations contained in the policy itself; 
and one of these stipulations being that, ‘‘in case the assured shall 
not pay the said premiums at or before the date mentioned for the 
payment thereof, and the interest annually on all notes or credits 
on account of premiums, until the same are fully paid up, then 
this policy shall he void,’’ while another stipulation was that, 
‘*when this policy shall cease or become void, all payments made 
thereon shall be forfeited to said company,’’—neither the note nor 
the interest thereon being paid, the policy is forfeited. Ala. Gold 
Life Ins. Co. v. Thomas, 578. 


INTEREST. See Executrors anp ADMINISTRATORS, 13; Usury. 
JUDGMENTS AND DECREES. 
1. Entry of judgment or decree on verdict; when properly dated.—When 


the probate of a will is contested, and an issue of devisavit vel non 
is submitted to a jury, who find in favor of the wil!, the judgment 
of the court necessarily follows the verdict, as in an action at law; 
and the verdict being rendered on Saturday morning, while the 
court is in session, the judgment is properly entered and dated as 
of that day, although the entry was not actually made until ten 

- o’clock at night, after the expiration of office hours. Lanier v. 
Russell, 364. . 

. Amendment of judgment against garnishee, nunc pro tune, by reciting 

judgment against defendant.—Re-aftirming the decision made in 

this case at the last term, the court holds that, in the entry of a 

final judgment against a garnishee, it is the duty of the clerk to 

make it recite the fact and amount of the original judgment against 
the debtor; and that his failure to do so is a clerical error, which 
may be corrected by amendment, nunc pro tunc, at a subsequent 

term. WV. &C. Railroad Co. v. Whorley, 264. 

. Action on judgment, and assignment thereof.—A judgment is not a 
‘contract, express or implied, for the payment of money,”’ within 
the meaning of the statute which requires an action on such con- 
tract to be brought in the name of the party really interested 
(Code, § 2890); and an action on it is properly brought, notwith- 
standing its assignment, in the name of the original plaintiff, and 
revived in the name of his personal representative. Wolffe v. 
Eberlein, 99. 

Estoppel against assailing judgment by confession.—When a judg- 
ment by confession in a criminal case is improperly entered against 
a surety, on a power of attorney substantially defective, and an 
execution issued thereon is levied on his property, if he then ob- 
tains a postponement of the sale, by promising to pay a part of 
the judgment within thirty days, and the residue by another day, 
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he thereby estops himself from afterwards assailing the validity 
of the judgment on account of the defective power of attorney, 
Giddens v. Crenshaw County, 477. 

Confession of judgment, as release of errors.—In a criminal case, the 
confession of a judgment with sureties for the fine and costs, ag 
authorized by statute (Code, §§ 4454-55), is not a release of errors, 
and does not prejudice the right to revise the judgment by appeal 
or writ of error; though a different rule is declared by statute 
(Ib. § 3945) in civil cases. Burke v. The State, 399. 

When decree is final.—A decree in chancery is final, when it ascer- 
tains all the rights of the parties litigant, although there may bea 
reference to the register, to ascertain facts necessary for an ae- 
count, and to state the account between the parties. Cochran », 
Miller, 50. 

. Same.—A decree rendered under a submission on pleadings and 
proof, granting relief to the complainant as prayed, is final, and 
necessarily involves and implies the overruling of demurrers to the 
bill, although they are not overruled in terms. Jb. 50. 

Decree partly final, and partly interlocutory.—A decree may be part- 
ly final, and partly interlocutory ; as where it settles all the equities 
between tne parties, and the principles on which relief is granted, 
but orders an account to be taken, or other proceedings to be had 
to carry it into effect: in which case, the chancellor can not, ata 
subsequent term, alter the principles on which relief was granted 
(as to which the decree is final), but may modify or change the in- 
terlocutory directions for carrying it into effect; and this court, on 
appeal, sued out after the completion of the statutory bar, is lim- 
ited to an inquiry into the regularity of the subsequent proceed- 
ings, when they have progressed into a final decree which will 
support an appeal. Jb. 50. 

Decree in chancery cause ; effect as against third person, not party to 
suit.—A decree in achancery cause, under 2 bill filed by trustees 
for directions as to the rights of the parties claiming under the 
deed, and for a settlement of the trust, vestingin one of the claim- 
ants all the right and title of the grantor at the time the deed was 
executed, does not affect the claim or title of a third person,- who 
was not a party to the suit, and who does not claim under the deed. 
Ryan v. Beard’s Heirs, 806. 

Judgment in statutory action establishing mechanic's lien; conclusive 
ness as against attaching creditor.—An attachment having been 
levied on the property after the accrual of the mechanic’s lien, the 
attaching creditor may be made a party to the statutory. action for 
the enforcement of the lien, and he will then be bound by the 
judgment rendered in that action; but, if he is not made a party, he 
is not bound by its recitals as to the time when the lien accrued; 
and the property being sold under executions on the judgments 
rendered in both cases, and the money brought into court by the 
sheriff, the records of the two cases being the only evidence before 
the court, the money is properly awarded to the plaintiffin theat- 
tachment case, whose attachment was levied before the mechanic’s 
claim was filed for record. Young & Co. v. Stoutz & Co., 574. 

11. Decree in favor of married woman; presumption in favor of regularity. 
The rendition of a decree, on final settiement of an executor’s ac 
counts, in favor of a married woman alone, not joining her hus- 
band, is only an irregularity, available on error; and when the 
question is raised collaterally, as on motion to quash an execution 
issued on the decree, possibly the court would prestime, in order 
to sustain the decree, that she had been made afree-dealer. Wer- 
born v. Pinney, 591. 

12. Judicial decisions overruling former decisions; effect on titles and con- 
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tracts.—When titles have been acquired, judgments rendered, con- 
tracts performed, or transactions completed, based on judicial de- 
cisions which are afterwards overruled or reversed, titles and rights 
thereby acquired are not annulled or affected by such change in the 
judicial decisions; but this principle can not be so applied as to 
require that legal effect and operation shall be given to a convey- 
ance according to the judicial decisions of this court which were 
of force when it was executed, which decisions were in conflict 
with repeated former adjudications, aud have since been expressly 
overruled by later cases declaring and re-establishing the former 
decisions. Kelly v. Turner, 513. 

13. Conclusiveness of probate decree, for sale of decedent’s lands. May 
v. Marks, 249; Pollard v. Hanrick, 334. 


JURORS AND JURY. one 


1. Admission of facts; not amounting to waiver of trial by jury.—An 
admission of the facts, upon which a motion to dismiss the suit is 
founded, is not a waiver of a trial by jury, nor equivalent: to an 
agreement to substitute the court for the jury as a trier of the facts. 
Moore v. Helms, 369. 


See, also, Crrmmnat Law, 48-54. 


LANDLORD AND TENANT. ; 


Assignme nt of lease.—In an action for rent reserved by a written 
lease, a sole plaintiff suing as the assignee, a recovery can not be 
had on proof of an assignment to a partnership of which he is a 
member. McMillan v. Otis, 560. 

. Extinguishment of rent, by tripartite agreement, between landlord, his 
creditor, and tenant.—A tripartite agreement between the landlord, 
his creditor, and the tenant or lessee, by which the latter assumes 
the landlord’s pre-existing debt to the amount of the stipulated 
rent for the year, executing to the creditor his negotiable promis- 
sory notes secured by mortgage, which the creditor accepts in sat- 
istaction, pro tanto, of the landlord’s indebtedness to him, entering 
a credit as for a partial payment, operates on the principle of no- 
vation and substitution, and effects an extinguishment of the orig- 
inal debts between the parties. Comer v. Sheehan, 452. 

3. Lease of premises by mortgagor.—Under a mortgage of lands which 

are subject to an outstanding lease, the mortgagee is regarded as 
the assignee of the reversion, and is entitled to the rents past-due ° 
and unpaid, as well as those afterwards accruing, though the ten- 
ant is justified in paying them to to the mortgagor, until they are 
intercepted by notice, or proper legal proceedings; but, when the 
lease is made by the mortgagor after the execution of the mort- 
gage, itis not binding on the mortgagee, who may annul it at 
pleasure, and eject the lessee as a trespasser; and he can not treat 
the lessee as his tenant, by merely giving him notice to pay rent. 
Ib. 452. ‘ 

4. Waiver or abandonment of landlord’ s lien for rent.— The landlord’s 
lien on his tenant’s crops, for rent, is not waived or impaired by 
taking the tenant’s note with personal security; neither is it 
waived or abandoned by his consent to the removal of the crops 
from the premises. Coleman v. Siler, 435. 
greement construed, as to conflicting claims of landlord and mer- 
chant making advances.—Under a written agreement between a 
landlord, claiming a statutory lien on his tenants’ crops for rents 
and advances, and a merchant claiming a statutory lien for ad- 
vances, by which it is stipulated that P., the merchant, “‘ is to get 
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to-day three bales of cotton (two from Henry, and one from Na- 
than), less the rents, and out of the next lot of said Henry and 
Nathan §S. [landlord] is to get two-thirds, provided it does not ex- 
ceed their indebtedness to him for the year 1881, and so on until 
both claims are settled ;’’ the lien for rent is expressly reserved 
and retained on the three bales delivered to the merchant, and the 
landlord’s lien for advances is, by necessary implication, aban- 
doned as to those bales; while, as to the residue of the bales 
raised by the tenants named, two-thirds thereof is made subject 
to his claim for rent and advances, but only during the year 1881. 
Tb. 435. 


6. Waiver of landlord’s lien for advances.—When a landlord agrees 
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and promises, by letter addressed to a merchant, not to make any 
advances to his tenants if the merchant will furnish them with 
supplies, this necessarily postpones and subordinates his lien for 
any advances afterwards made to them, to the merchant’s lien for 
advances made on the faith of the letter; and in a controversy 
between him and a purchaser from the merchant, he can not claim 
to appropriate any part of the proceeds of sale of the tenant’s cro 
to his lien for such advances, until the merchant’s lien is fully pai 
and satisfied. Jb. 435. 

‘ontract between landlord and merchant furnishing supplies to ten- 
ants; respective rights and liens under.—li a merchant agrees and 
promises, at the instance of the landlord, to make statutory ad- 
vances to his tenants to a specified amount; and the landlord, in 
consideration thereof, agrees to be responsible for the debt, and 
transfers his rent contracts as collateral security for its payment; 
the merchant can not enforce this obligation, when it is shown that 
he failed to furnish supplies tothe full amount specified ; but, if he 
complied fully with his undertaking, he would be entitled to pay- 
ment out of the crops, in preference to the landlord’s claim for 
rents. Foster v. Napier, 393. 


8. License to lessee to pass through lessor’s lands.—The lessee of rented 


lands, which are accessible from the public road, has no right to 
use a shorter route across the other lands of the lessor, without his 
permission, express or implied ; and if such permission can be im- 
plied from his use of the shorter route without objection, it is only 
a parol license, and revocable at pleasure ; and after revocation by 
express prohibition or warning, the further use of the shorter 
route, by either the lessee or his tenants and servants, is a trespass. 
Motes v. Bates, 374. 


9. Landlord’s lien on crop and attachment to enforce it.—A landlord’s 
I , 


lien on the crop grown on rented lands, for rent and advances 
(Code, §§ 3467-72), is neither a jus ad rem, nora jus in re; and 
until he has sued out a valid attachment, and had it levied on the 
crops, he can not recover in a statutory claim suit against a third 
person. Jackson v. Bain, 328. 


10. Estoppel as between landlord and tenant.—As a general rule, when a 


tenant is sued for rent, or for the possession on the expiration of his 
term, he can not dispute the title of his landlord, nor set up a para- 
mount title in himself or a third person ; but he may show that the 
landlord’s title has expired by limitation, or by operation of law, or 
that he accepted a lease, or attorned to the plaintiff as landlord, 
under a mistake of fact, and in ignorance that the title was in him- 
self; or that he was induced to attorn, or to accept a lease, through 
fraud, imposition, or undue advantage ; or that he has been evicted 
by title paramount. Farris & McCurdy v. Houston, 162. 


11. Same—.A tenant who has entered under the mortgagee, or under an 


assignee of the mortgagee, can not defeat a recovery by his land- 
lord, by showing the subsequent grant of letters of administration 
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to himself on the estate of the deceased mortgagor, and the insol- 
vency of the estate, and claiming an extinguishment of the mort- 
gage debt by the rents and profits received. Jb. 162. 

12. Whether contract is sale or lease, purchase or tenancy.—A contract 
may be so framed as to operate either as a sale or as a lease—either 
a purchase or a tenancy; as in Collins v. Whigham (58 Ala. 488), 
where the contract was construed as giving the option to the pur- 
chaser, in the first instance, to treat it as a purchase or as a lease, 
and, on his failure to express his election by the day named, it was 
held that the vendor might elect. Wilkinson v. Roper, 140. 

13. Same.—Where lands are conveyed by absolute deed, with covenants 
of warranty, the purchaser giving his written obligation to deliver 
twelve bales of cotton to the vendor, in annual installments of 
four bales each, and a mortgage on the land to secure their pay- 
ment; a stipulation in the mortgage in these words, ‘‘And in case 
of failure to make the first two payments on said land, then we 
agree and hereby promise to pay said W. [vendor] two bales of 
cotton each year for the rent of said lands,’’ does not, of itself, 
show that the contract was a conditional sale, dependent on the 
payment of the first two obligations at maturity, and, on default of 
such payment, operating only as a lease from year to year. But 
the acts and conduct of the parties under the contract, as proved 
by receipts given and accepted, and other writings, show that they 
so understood and regarded it, or subsequently modified it, and 
that the cotton delivered was paid, not as purchase-money, but as 
rent. Jb. 140. 

14. Action on the case, for conversion of crop, with knowledge of lien; 
variance.—Undera complaint claiming damages for the defendant’s 
sale and conversion of a crop raised on rented lands, with khowl- 
edge of plaintiff’s gtatutory lien as landlord for rent, whereby the 
lien was dectoevel and lost, a recovery can not be had on proof 
of a statutory lien for advances. Coleman v. Siler, 435. 


LIEN. 
1. Of attachment. See ATTACHMENT, 3. 
. Of attorney, or solicitor. See ArrorNey at Law, 1, 2. 
Of execution. See Execution, 2. 
. Of landlord, See LANDLoRD AND TENANT, 4-9. 
Of mechanic, or contractor. See Mecuanic’s Lien. 
. Of vendor. See VENDOR AND PuRCHASER, 9-14. 


> St Co bo 


LIMITATIONS, STATUTE OF. 


1. As between trustee and beneficiaries. —The statutes of limitation do not 
apply to express trusts, which are peculiarly and exclusively the 
subjects of equity jurisdiction, the possession of the trustee being 
considered the possession of the cestuis que trust, and not becom- 
ing adverse until there has has been an open disavowal of the 
trust, brought home to the knowledge of the beneficiary with un- 
questionable certainty ; and such a trust is only barred, on the 
doctrine of prescription, by the lapse of twenty years. McCarthy 
v. McCarthy, 546. 

2. Fraud, as exception to statute of limitations.—An infant remainder- 
man under a deed, residing from infancy with the trustee asa 
member of his family, and being kept in ignorance of the trust 
and her rights under it, until the discovery and surrender of the 
deed on the death of the trustee, is allowed twelve months after 
such discovery within which to file a bill for an account of rents 
and profits received (Code, § 3242), if the statute of limitations be 











698 INDEX. 


LIMITATIONS, STATUTE OF—Continued. 


applicable to the case; and she is not chargeable with construct- 
ive notice of the deed, under such circumstances, because it had 
been duty recorded many years before. Jb. 546. 

3. Limitation of action against railroad company.—A claim for damages 
against a railroad company, for stock killed or injured, is ‘‘ barred, 
unless complaint is made within six months after such killing or 
injury’’ (Code, § 1711); but a presentment of the claim in writing, 
within the six months, tothe president, treasurer, superintendent, 
depot-agent, or agent specially appointed to look after such claims, 
is sufficient to avoid the bar, although suit is not commenced until] 
after the lapse of six months. Railroad Co. v. Bayliss, 150. 

4. Limitation of appeal.—Thirty days being the limitation of an appeal 
from a judgment or decree on a contest of the probate of a will 
(Code, § 3954), an appeal sued out on the 5th April, from a judg- 
ment rendered on the 4th March, will be dismissed on motion. 
Lanier v. Russell, 364. 

5. Statute of limitations to plea of set-off.—When a set-off is pleaded, 
and the statute of limitations is replied thereto, the statutory bar 
is to be computed, not to the commencement of the action, but to 
the time when the plaintiff’s right of action accrued (Code, § 2996) ; 
and if the claim was then barred, it is not a ‘legal subsisting 
claim,’’ and is not available as a set-off. Washington v. Timber- 
lake, 259. 





MALICIOUS PROSECUTION. 


. 1. Action lies against_corporation.—An action on the case for a mali- 
cious prosecution may be maintained against a corporation. (The 
- case of Owsley v. M. & W. P. Railroad Co., 37 Ala. 360, on this 
point, is against the weight of more recent decisions, and is over- 
ruled.) Jordan v. Alu. Gr. So. Railroad €o., 85. 

2. Infancy of plaintif’, not relevant evidence.—In an action for a mali- 
cious prosecution, the fact that the plaintiff was a minor at the 
time ot the assault and battery by him, on which the prosecution 
was founded, is not relevant to the issue of malice or probable 
cause, and is not admissible as evidence. Motes v. Bates, 374. 

3. Conduct of prosecutor connected with arrest.—The conduct and move- 
ments of the prosecutor on the day of the plaintiff’s arrest, while 
he was in the custody of the sheriff and attempting to give bail, 
are competent evidence forthe plaintiff, as tending toshow the de- 
gree of interest on the part of the defendant in the prosecution, 
and bearing on the question of an improper motive on his part. 
Ib. 374. 


MANDAMUS. 

1. Lies when.—When the chancellor improperly sets aside or modifies, 
at a subsequent term, a final decree rendered at aformer term, the 
remedy is by mandainus, and an appeal does not lie. Cochran ». 
Miller, 50. 

MARSHALLING ASSETS. See Cuancery, 13. 
MARSHALLING SECURITIES. See Cuancery, 14. 


MECHANIC’S LIEN. 


1. Accrual of, and priority as against attachment.—A mechanic’s statu- 
tory lien for labor performed, or materials furnished, accrues from 
the time at which the labor is done or commenced, or the mate- 
rials are furnished (Code, §§ 3440-47) ; and if the claim is properly 
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filed for record within the time prescribed, followed up by suit 
within ninety days (§ 3454), and prosecuted to judgment without 
unnecessary delay, the lien is superior to that of an attachment 
levied on the property subsequent to its accrual, though before the 
commencement of the suit to enforce it. Young & Co. v. Stoutz & 
Co., 574. ‘ 

2. Same; when creditor is not made party to suit.—An attachment hav- 
ing been levied on the property after the accrual of the mechanie’s 
lien, the attaching creditor may be made a party to the statutory 

_action for the enforcement of the lien, and he will then be bound 
by the judgment rendered in that action; but, if he is not made a 
party, he is not bound by its recitals as to tle time when the lien 
accrued ; and the property being sold under executions on the judg- 
ments rendered in both cases, and the money brought into court 
by the sheriff, the records of the two cases being the only evidence 
before the court, the money is properly awarded to the plaintiff in 
the attachment case, whose attachment was levied before the me- 
chanie’s claim was filed for record. Jb. 574. 


MORTGAGE. 


1. Rents and profits, as between mortgagor and mortgagee.—The mort- 
gagor is entitled to the rents, income and profits of the mortgaged 
property, until the mortgagee asserts his right to them by taking 
possession, giving notice in the nature of a demand, or filing a bill 
ior foreclosure, and asking the appointment of a receiver; and 
where possession is taken, without objection on the part of the 
mortgagor, by the holder of a mortgage which is afterwards de- 
clared void at the instance of a second mortgagee, in a suit seeking 
an account and foreclosure, the rents accruing during his posses- 
sion, from the filing of the bill, may be claimed and intercepted by 
the mortgagee, at any time before they have been paid over to the 
mortgagor. Falkner v. Campbell Printing Press Co., 359. 

2. Same.—As against all the worl’, except the mortgagee and those 
claiming under him, the mortgagor is regarded as the owner of the 
mortgaged property, and has the right to convey or lease them, 
subject to the mortgage; and he is entitled to the rents and profits, 
even after the law-day and default made, until they are intercepted 
by some active assertion or claim on the part of the mortgagee, 
either by notice to the tenant in possession, or by bill in equity to 
foreclose. Comer v. Sheehan, 452. 

3. Lease of premises by mortgagor.—Under a mortgage of lands which 
are subject to an outstanding ledse, the mortgagee is regarded as 
the assignee of the reversion, and is entitled to the rents past-due 
and unpaid,:as well as those afterwards accruing, though the 
tenant is justified in paying them to the mortgagor, until they are 
intercepted by notice, or proper legal proceedings; but, when the 
lease is made by the mortgagor after the execution of the mort- 
gage, it is not binding on the mortgagee, who may annul it at 
pleasure, and eject the lessee as a trespasser; and he can not treat 
the lessee as his tenant, by merely giving him notice to pay rent. 
Ib. 452. 

4. Purchase hy mortgagee at sale under power; notice to tenant in posses- 
sion.—When a mortgagee becomes the purchaser at his own sale 
under a power in the mortgage, the sale is valid as between the 
parties, notwithstanding the statute of frauds, unless set aside 
within two years; and if the land is in the possession of a tenant, 
under a lease executed by the mortgagor subsequent to the mort- 
gage, statutory notice to him by the mortgagee, as such purchaser, 
‘vests in him the right to the possession in the same manner as 
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if such tenant had attorned to him’”’ (Code, § 2878); but, while 
he may, possibly, thereby acquire a right to maintain an action for 
future use and occupation, he can not recover rents past-due and 
unpaid, which the mortgagor had already transferred to another, 
Ib. 452. 

5. Mortgagee’s right to possession, or use and occupation.—A mortga 
or trustee in a deed in the nature of a mortgage, is entitled to the 
immediate possession, and may maintain an action for use and 
occupation against the tenant in possession, unless the mort, 
contains some stipulation, express or implied. postponing his right 
to take possession ; but, where the mortgage contains an express 
stipulation, that it shall be void, if the secured notes are paid at 
maturity, and that if the mortgagor *‘ shall fail to pay said notes 
at their maturity, then it shall be lawful for the said M. [mort- 
‘gagee} to take possession of said lands,’’ his right to take posses- 
sion is, by clear implication, deferred until the maturity of the 
notes. McMillan v. Otis, 560. a. 

6. Payment of mortgage debt, as defense to action founded or mortgage. 
When the mortgagee of personal property brings detinue, or the 
statutory action for the recovery of specific chattels, and the plea 
of payment is interposed, the inquiry is limited to the mortgage 
debt, and other debts or matters ot accounts between the parties 
are not within the issue. If any part of the mortgage debt re- 
mains unpaid, though the mortgagee may owe the mortgagor an- 
other debt of equal or greater amount, the plea is not sustained, 
and the plaintiff is entitled to recover ; ait if the mortgage debt 
is fully paid, the defendant is entitled to a verdict, without regard 
to other debts or demands; consequently, the judgment on such 
issue is conclusive only as to the mortgage debt. Foster v. Na- 
pier, 393. 

7. Purchase by mortgagee at sale under mortgage; election and remedies 
of mortgagor.—When lands are sold under a power contained in a 

P mortgage, and the mortgagee himself becomes the purchaser at 
the sale, the mortgagor has an election, if seasonably expressed, 
either to affirm or disaffirm the sale, without regard to its fairness, 
or to the sufficiency of the price paid; but a bill which merely 
seeks to set aside the sale, alleging nothing as to the state of the 
account, containing no tender or offer to pay what is due, or to do 
equity, and not asking to redeem, is without equity. Garland v. 
Watson, 323. 

8. Legal rights of mortgagee.—Under the repeated decisions of this 
court, a mortgage is something more than a mere security fora 
debt: it vests in the mortgagee an immediate estate in the lands 
conveyed, and gives him a right to enter at once, in the absence of 
an express stipulation to the contrary; and after the law-day, de- 
fault being made in the payment of the secured debt, his estate 
becomes absolute at law, nothing remaining in the mortgagor but 
the equity of redemption, of which courts of law take no notice. 
Farris & McCurdy v. Houston, 162. 

9. Payntent of rent to mortgagee; rents and profits, as between mortgagor 
and mortgagee.—The payment of rent to a mortgagee who is in pos- 
session, or to whom the tenant has attorned to avoid eviction, ex- 
tinguishes the rent, and releases the tenant from liability to the 
mortgagor, under whom he entered; and while a court of equity 
will, under a bill to redeem by the mortgagor, apply rents and 
profits received by the mortgagee to the payment and discharge, 
pro tanto, of the mortgage debt, the law makes no such application 
of them, and no inquiry is allowed, at law, into the payment or 
extinguishment of the mortgage debt, in order to defeat the legal 
estate or title of the mortgagee. Jb. 162. 
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10. Estoppel between martgagor and mortgagee, and their privies in estate. 
A tenant who has entered under the mortgagee, or under an 
assignee of the mortgagee, can not defeat a recovery by his land- 
lord, by showing the subsequent grant of letters of administration 
to himself on the estate of the deceased mortgagor, and the in- 
solvency of the estate, and claiming an extinguishment of the 
mortgage debt by the rents and profits received. Jb. 162. 

11. Reformation of mortgage as against subsequent judgment creditors. 
The statutes of registration, for the protection of judgment cred- 
itors against unrecorded conveyances (Code, §§ 2166-7), relate only 
to conveyances of the legal estate in lands, and have no applica- 
tion to mere equitable estates or interests, which are not subject 
to the lien of executions or judgments, and are not within the 
policy of the statutes; and there is nothing in the statutes which, 
as in favor of judgment creditors, forbids the reformation of a re- 
corded mortgage by a court of equity, so as to make it include 
lands which were omitted by mistake. Bailey, Davis & Co. v. 
Timberlake, 221. 

. Foreclosure of mortgage, by sale under power; statutory right of re- 
demption.—A sale of lands under a power contained in a mort- 
gage, or deed of trust for the benefit of a creditor, cuts off the 
mortgagor’s equity of redemption as effectually as a decree of 
strict foreclosure, and leaves nothing in him but the statutory 
right or privilege of redemption (Code, §§ 2877-80), which is not 
subject to levy and sale under execution at law. Jb. 221. 

13. Waiver of equity of redemption, or of statutory right of redemption. 
The mortgagor’s equity of redemption can not be waived or ex- 
tinguished by any agreement entered into contemporaneously with 
the execution of the mortgage, though a subsequent assignment, 
if made bona fide, will be upheld; and the reason and policy of 
this principle are equally applicable to a waiver or release of the 
statutory right of redemption. Parmer v. Parmer, 285. 

14. Rents and profits, and permanent improvements.—Rents and profits 
which accrued before a tender and refusal, may be set off against 
the permanent improvements shown to have n made, though 
any excess thereof above the value of such improvements can not 
be recovered against the mortgagee, when in possession under a 
sale foreclosing the mortgage; but the mortgagor is entitled, on 
redemption, to all the rents and profits accruing after his tender 
- offer to redeem, and to interest on each year’s annual rent. 

b. 285. 

15. What are ‘‘ lawful charges’? on redemption.—Cross demands in favor 
of the mortgagee, not embraced in or covered by the mortgage, are 
not a part of the ‘‘ lawful charges ’’ (Code, § 2879) which the mort- 
gagor, seeking to redeem after a sale, is required to.pay or tender ; 
nor can he be charged with the value of permanent improvements 
erected after the tender and.refusal. Jb. 285. 

16. Averments of bill for account and redemption.—Where the children 
of the mortgagor, claiming as subsequent purchasers from him, 
file a bill against the mortgagee and purchasers at a sale under the 
mortgage, alleging fraud and oppression practiced by the mort- 
gagee in the matter of the accounts, and asking an account and 
redemption, ‘‘ they must allege the true state of the account be- 
tween the mortgagor and mortgagee—that is, must allege the 
amount claimed by the mortgagee, and the amount admitted by 
the mortgagor, or show the several items contested between them.”’ 
General averments that the balance due, if any, was inconsider- 
able, and that the purchasers bought with knowledge of the true 
state of the account, are not sufficiently certain and definite. 
Conner v. Smith, 115. 
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17. Recitals as to consideration, on bill for reformation. Roney ¢, 
Moss, 390. 

18. Notice of unrecorded mortgage ; when purchaser is not chargeable 
with.—A purchaser of cotton, or other crops, is not chargeable 
with notice of an unrecorded mortgage on them, given to secure 
the payment of the purchase-money for the land, because he hag 
knowledge of the existence of the debt for the unpaid purchase- 
money. Bell v. Tyson, 353. 


NEGLIGENCE. See Ratiroap, 5-9. 
NONSUIT. See Error anp AppPEAL, 6. 
NOTARY PUBLIC. See ArracuMent, 1. 
OFFICERS. See ArracuMent, 2. 


OVERRULED CASES; Cases Dovustep, Liwitrep, &c. 


1. Abercrombie v. Conner, 10 Ala. 296, doubted in Cowan & Co. ». 
Sapp, 44. 
. Beck v. Simmons, 7 Ala. 71, doubted in Robbins v. Battle House Com- 
pany, 499. 
. Givens v. The State, 5 Ala. 747, limited in Jackson v. The State, 26. 
. King v. Broome, 10 Ala. 819, limited in Pickett v. Pope, 122. 
. Lamkin v. Reese, 7 Ala. 170, doubted in Robbins v. Battle House Com- 
pany, 499. 

. Long v. Brown, 4 Ala. 622, doubted in Robbins v. Battle House Com- 
pany, 499. 

. Owsley v. M. & W. P. Railroad Co., 37 Ala. 360, overruled in Jordan 
v. Ala. Gr. So. Railroad Co., 85. 

. Price v. Tally, 18 Ala. 21, limited in Pickett v. Pope, 122. 

. Thrasher v. Ingram, 32 Ala. 645, limited in Pickett v. Pope, 122. 
Walker v. Fenner, 28 Ala. 367, limited in Pickett v. Pope, 122. 
Williams v. The State, 52 Ala. 411, declared erroneous in Bain v. 

The State, 38. 


PARTITION. See Cuancery, 16-21. 
PARTNERSHIP. 


1. Authority of partner.—A mercantile business not being necessarily 
or usually incident to the business of farming, the partner who 
conducts the business of a partnership in farming has no implied 
or incidental authority to carry on a mercantile business on joint 
account in connection with it. Humes v. O'Bryan & Washing- 
ton, G4. 

2. Liability of partner to third persons.—Although there may be no 
partnership in fact, a person who suffers himself to be held out 
as a partner with another, may be charged as a partner for debts 
contracted with third persons, who dealt with the supposed part- 
nership in ignorance of the true relations existing nent the 
parties. Ib. 64. 

3. Limitation of partner’s authority; burden of proof.—Any private 
agreement between partners, or limitation placed on the authority 
of the partner by whom the business is conducted, is of no avail 
against a creditor who has contracted in ignorance of it; and the 
onus of showing notice or knowledge of such agreement or limita- 
tion is on the partner who disputes his liability on an account con- 
tracted within the scope of the partnership. Ib. 64. 
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4. Declarations of partner; admissibility as against another.—The 
declarations of one | yonaee as to the existence of a partnership 
between himself and another person, are not admissible evidence 
against the latter, to prove the fact of partnership, unless they 
were made in his presence, or fall within some recognized excep- 
tion to the general rule excluding hearsay evidence. Jb. 64. 

5. Same.—The declarations of one partner, while in possession and 
carrying on the business, strictly explanatory of his possession, 
whether against interest or not, are admissible as evidence against 
the person sought to be charged as his co-partner, in corroboration 
of other and independent evidence of the alleged partnership; but 
his declarations as to where he bought the goods, or a portion of 
them, or on whose account, being merely narrative of a past trans- 
action, do not come within this principle; and his declaration of 
his inability to induce the defendant to become his surety for 
a sum of money, which he wished to borrow, is not admissible. 
Tb. 64. 

6. Same; proof of partnership.—On this principle, the defendant in 
this case being sued as partner in a mercantile business with a 
person since deceased, by whom the business was conducted ; held, 
that the acts and declarations of the deceased, while in possession 
of the goods, and carrying on the business, so far as they were ex- 
planatory of his possession, as indicating whether the goods were 
his own, or were claimed by him as joint partner with another 
person, were competent and admissible as evidence, as part of the 
res geste ; but were not admissible as evidence, as against the de- 
fendant, of the existence of the alleged partnership, unless some 
notice or knowledge of them was brought home to him; though 
they were relevant to corroborate or rebut, as the case may be, 
other evidence offered to prove the existence or non-existence of 
such partnership. Jb. 64. 

7. Same.—The existence or non-existence of a partnership can not be 
proved by general reputation ; nor can the character of a person’s 
possession of a stock of goods be proved by any general under- 
standing in the neighborhood in which he carries on his business. 
Ib. 64. 

8. Same.—The existence of a partnership having been once shown by 
independent testimony, proof of a general reputation, or common 
report of its existence, in the neighborhood in which the business 
is carried on, is competent to show a probable knowledge of the 
fact by the plaintiff, on the principle that a person would be likely 
to know any fact generally known in his neighborhood; and for 
the like reason, the notoriety of a dissolution, or, perhaps, of the 
non-existence of a partnership, may be shown, to charge a party 
with implied notice of the fact; but this principle can not be so 
extended, as to charge a party residing in a distant city with im- 
plied knowledge or notice of a fact, because it is generally known 
in a remote local neighborhood, without proof of other facts tend- 
ing to show that he had opportunities of hearing the common re- 
port. Ib. 64. 

9. Marshalling assets between individual and partnership creditors. 
Partnership creditors can assert no lien on partnership property, 
for the payment of their debts; though such lien may be worked 
out for their benefit, by a partner asserting his right to have the 
partnership effects aitied to the extinguishment of the partner- 


ship liabilities; and a court of equity, in administering the effects 
of an insolvent partnership, will apply them primarily to the pay- 
ment of partnership debts, while the separate property of the in- 
dividual partners will be devoted primarily to the payment of their 
individual debts. Evans, Fite, Porter & Co. v. Winston, 349. 
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_PAYMENT. 
1. Acceptance of part, in satisfaction of debt.—At common law, a prom- 


9 
- 


3. 


ise by the creditor to accept less than the full amount of his debt, 
or its acceptance, no release being given, and the evidence of the 
debt not being surrendered, did not operate as a payment, nor ag 
an accord and satisfaction; but, under the statute declaring that 
‘* all receipts, releases, and discharges in writing, must have effect 
according to the intention of the parties’’ (Code, § 3039), such ae- 
ceptance may amount to full satisfaction. Cowan & Co. v. Sapp, 44. 
Payment of mortgage debt, as defense to action founded on mortgage, 
When the mortgagee of personal property brings detinue, or the 
statutory action for the recovery of specific chattels, and the plea 
of payment is interposed, the inquiry is limited to the mortgage 
debt, and other debts or matters of account between the parties are 
not within the issue. If any part of the mortgage debt remains 
unpaid, though the mortgagee may owe the mortgagor another 
debt of equal or greater amount, the plea is not sustained, and the 
plaintiff is entitled to recover; and if the mortgage debt is fully 
aid, the defendant is entitled toa verdict, without regard to other 
debts or demands; consequently, the judgment on such issue is 
conclusive only as to the mortgage debt. Foster v. Napier, 393. 
Payment of rent to mortgagee.—The payment of rent to a mortgagee 
who is in possession, or to whom the tenant has attorned to avoid 
eviction, extinguishes the rent, and releases the tenant from lia- 
bility to the mortgagor, under whom he entered ; and while a court 
of equity will, under a bill to redeem by the mortgagor, apply 
rents and profits received by the mortgagee to the payment and 
discharge, pro tanto, of the mortgage debt, the law makes no such 
application of them, and no inquiry is allowed, at law, into the 
ayment or extinguishment of the mortgage debt, in order to de- 
eat the legal estate or title of the mortgagee. Farris & McCurdy 
v. Houston, 162. 


PLEADING AND ‘PRACTICE. . 


l. 


bo 


Who is proper party plaintif’.—A judgment is not a ‘‘ contract, ex- 
press or implied, for the payment of money,’’ within the meaning 
of the statute which requires an action on such contract to be 
brought in the name of the party really interested (Code, § 2890); 
and an action on itis properly brought, notwithstanding its assign- 
ment, in the name of the original plaintiff, and revived in the name 
of his personal representative. Wolffe v. Eberlein, 99. 


. Declaring on debt discharged by bankruptcy.—When a subsequent 


promise is made to pay a debt which has been barred by a dis- 
charge in bankruptcy, the creditor may sue directly on the new 
promise, or, at his election, on the original debt, and reply the 
new promise to a plea setting up the discharge in bankruptcy ; and 
if the original debt was reduced to judgment before the new prom- 
ise was made, he may sue on the judgment. Jb. 99. 


3. Complaint; what counts may be joined.—Counts in trover and in case 


may be joined in the same complaint, but counts in trover can not 
be joined with counts in assumpsit. Mobile Life Insurance Co. v. 
Pruett, 170. 


. When case lies, and when assumpsit.—For the breach of an ordina 


contract, which involves no element of tort, an action of assumpsit 
is the proper remedy, and an action on the case will not lie; but, 
when a duty is imposed by the contract, or grows out of it by legal 
implication, and injury results from the violation or disregard of 
that duty, an action on the case will lie to recover damages, al- 
though an action of assumpsit might also be maintained for the 
breach of duty. Jb. 170. 
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5. Same.—Whenever there is carelessness, recklessness, want of rea- 
sonable skill, or the violation or disregard of a duty which the law 
implies from the conditions or attendant circumstances, and indi- 
vidual injury results therefrom, the party injured may maintain 
an action on the case; and if the transaction had its origin in a con- 
tract between the parties, the contract is mere matter of induce- 
ment. Ib. 170. 

6. Count held not to be in case.—A count by which the plaintiff claims 
damages, for that whereas, on the — day of ——, plaintiff and de- 
fendant entered into an agreement, whereby plaintiff became agent 
of defendant, a corporation engaged in the business of life-insur- 
ance, and, under said agreement, was to solicit and procure the 
taking out of policies in defendant’s said company, and was to re- . 
ceive, as compensation for his said services, certain commissions 
upon the premiums on said policies, and commissions upon 
renewal premiums; and then avers, ‘‘ that plaintiff engaged ac- 
tively in said business, giving his time, energies and attention to 
the business, and expending large sums of money in building up 
and extending defendant’s business; that said contract was re- 
newed from time to time, until, to-wit, on the 3d day of April, 1876. 
said contract was so modified as to give or entitle plaintiff to a 
life interest of ten per-cent. in all renewal premiums upon all 
ordinary life policies then in force, procured by him, or issued 
through his agency, or which should be thereafter procured 
through his agency, and a life interest of twenty per-cent. on 
all yearly renewal term policies; that a large majority of the 
policies issued by defendant during plaintiff’s connection with 
said company, to-wit,’’ &c., ‘‘ were issued upon applications sent in 
through plaintiff’s agency, and were in force ; and that defendant, 
disregarding the rights of plaintiff under said agreement, and in 
violation of said agreement, did, to-wit, on the Ist day of Septem- 
ber, 1878, wrongfully discharge plaintiff from its service, and deny 
him all right to said renewal premiums, or any interest therein, 
and still refuses to recognize his interest therein,’’—is in assump- 
sit, and notin case. Ib. 170. 

. Action against stakeholder; sufficiency of complaint.—In an action 
against a stakeholder, to recover money deposited on a wager, and 
by him paid over to the supposed winner, it is not necessary that 
the complaint should, by its averments, negative the fact that the 
money was so paid before notice not to pay, that being defensive 
matter merely. Lewis v. Bruton, 317. 

8. Substitution of complaint.—A complaint may be substituted, when 
the original has been lost or mislaid, on proof of the correctness of 
the substitute and its substantial correspondence with the original ; 
and a difference between the two in the description of the land 
sued for is no objection to the allowance of the substitute, when 
there is no dispute as to the identity of the land in controversy. 
Pickett v. Pope, 122. 

9. Amendment of complaint.—The introduction of a new cause of ac- 
tion, by an amended count, is a departure from the original com- 
plaint, and is not allowable. Mobile Life Ins. Co. v. Randall, 170. 

10. Same.—A recovery can not be had under the common money counts, 
for the proceeds of cotton sold after the commencement of the suit, 
although they were added to the complaint by amendment subse- 
quent to the sale. Graham v. Myers & Co., 432. 

11. Plea of tender.—When a tender is pleaded, accompanied with the 
payment of the money into court, and the plea is sustained, the 
defendant is entitled toa verdict, but the money deposited becomes : 
the property of the plaintiff. Foster v. Napier, 393. 

45 
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PLEADING AND PRACTICE—Continued. 


12. Misnomer, and variance —The names Booth and Boothe are strictly 
idem sonans. Jackson v. The State, 26. 

13. Plea of not guilty, and disclaimer.—In a statutory action in the na- 
ture of ejectment, the plea of not guilty is a conclusive admission 
of the defendant’s possession of the land sued for, and a denial of 
the plaintiff ’s title thereto (Code, §§ 2962-3) ; while a disclaimer ig 
an admission of plaintiff’s title, and a denial of defendant’s pos- 
session; and these two defenses, being incompatible, can not be 
pleaded together in the same action. McQueen v. Lampley, 408. 





14. Setting aside service of process.—The issue of the summons and com- 
plaint, not the service of process, is the commencement of the ae- 
tion ; and the setting aside of the service, on account of irregular- 
ities, does not abate or discontinue the suit. Railroad Co. v. Bay- 
liss, 150. 

15. 


Waiver of defective service or answer, by appearance.—Although the 
answer of the agent is not scmmupented with the prescribed affi- 
davit (Code, § 3222), the defect is waived by the subsequent ap- 
pearance of the corporation, recognizing his authority to answer 
for it; and the recitals of the record in this case, as to the appear- 
ance of the parties by attorney, and continuances by consent, af- 
firmatively show such appearance by the corporation. Railroad 
Co. v. Whorley, 264. 

16. Motion to dismiss; when allowable.—A motion to dismiss a suit is, or- 
dinarily, founded upon matter of record apparent on the face of 
the proceedings, and can not be based on extrinsic matters; un- 
less, perhaps, on a release given, or an agreement to dismiss made 
pending the suit; nor can it be made to subserve the purpose ofa 
plea in bar, or to devolve upon the court a summary determination 
of the merits of the case. Moore v. Helms, 369. 

17. As to the argument of counsel, see Arrorney at Law. 


POWERS. 


1. Testamentary power ; by whom executed.—A power conferred by will, 
implying personal confidence in the donee, can only be exercised 
by the person named; and if he disclaims, or refuses to execute the 
trust, the power will be considered as revoked and absolutely an- 
nulled. Hinson v. Williamson, 180. 

2. Testamentary power to executors to sell lands ; how exercised, at com- 
mon law.—At common law, a naked power to sell lands, or to do 
any other act, given by will to persons named as executors, could 
only be exercised by the joint act of all, and did not survive; but, 
if the power was coupled with an interest, it was capable of exe- 
cution by the executors who qualified, or the survivor of them ; and 
if a power of sale was given to executors as such, and not nomi- 
natim, it might be exercised by the qualifying or surviving execu- 
tor, unless the will expressly pointed to a joint execution. If there 
was a devise to executors by name, with directions to sell, the de- 
scent to the heir was intercepted, the title passed to the donees, 
coupling an interest with the power, and the power might be ex- 
ercised by the executors who qualified, or the survivor of them; 
but, under a devise that executors should sell lands, the descent to 
the heir was not intercepted, no estate passed to the executors, 
and the naked power of sale conferred on them could only be ex- 
ercised by the joint act of all. Robinson v. Allison, 254. 

3. Same; under statutory provisions.—To obviate the inconvenience 
found to result from these common-law rules, it is now provided 
by statute that, when lands are devised to several executors to sell, 
or a naked yewee of sale is given to them by will, the power may ° 
be exercised by those who qualify or are acting, the survivor or 
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survivors of them (Code, § 2218); and in determining whether a 
ower is naked (incapable of other than a joint execution), or may 
e executed by the qualified, acting or surviving executors, the in- 

tention of the testator, as collected from the whole will, must con- 

trol, the power being construed with greater or less latitude with 

reference to that intent. Jb. 254. 


See, also, WILLS. 


RAILROADS. 
1. 


Liability of railroad company as common carrier, and as warehouse- 
man.— When a railroad company receives goods for transportation, 
safely transports them to the point of destination, inférms the 
consignee of their arrival, and affords him a reasonable opportunity 
to remove them, its duty and liability as a common earrier are at 
end; and if the goods are then left in its custody, its liability for 
a subsequent loss or damage is that of a warehouse-man only. 
Kennedy Brothers v. M. & G. Railroad Co., 430. 


. Same; variance.—In an action against a railroad company as a 


common carrier, for the loss of goods, the complaint being in 
the form prescribed by the Code (Form No. 13, page 703), a 
recovery can not be had on proof of a loss which occurred 
after the defendant’s duty and liability as a carrier had termi- 
nated, and while the goods had been left in its custody as a ware- 
house-man. Jb. 400. 

Presentment of claim, and limitation of action.—A claim for damages 
against a railroad company, for stock killed or injured, is ‘‘ barred, 
unless complaint is made within six months after such killing or 
injury’’ (Code, § 1711); buta presentment of the claim in writing, 
within the six months, tothe president, treasurer, superintendent, 
depot-agent, or agent specially appointed to look after such claims, 
is sufficient to avoid the bar, although suit is not commenced until 
after the lapse of six months. Railroad Co. v. Bayliss, 150. 

Appraised value of animal killed, as admission against owner, and 
explanation thereof.—The plaintiff having procured appraisers to 
value his horse which was killed, and to certify to the correctness 
of his claim at their valuation against the railroad company, this 
appraisement is an admission on his part of the value of the horse 
as stated; but it is subject to be explained, or rebutted, by proof 
of any fact connected with the appraisement which is admissible 
as a part of the res geste ; as, that he told them to put the lowest 
cash value on the animal, not exceeding the sum fixed by them, 
because the agent of the railroad company had promised that the 
claim should be paid at once without abatement. Jb. 150. 

Burden of proof as to negligence.—In an action’ against a railroad 
company, to recover damages for injuries to stock, when the fact 
of injury by the defendant or its servants has been shown, a prima 
facie case is made out for the plaintiff, and the onus is then cast on 
the defendant ‘‘ to acquit itself of negligence, or to show a compli- 
ance with the statute ;’’ that is, if the injury occurred at one of the 
places specified in the statute, and under the cizcumstances there- 
in detailed, a compliance with the requisitions of the statute must 
be shown; and if under other circumstances, the evidence must be 
sufficient to satisfy the jury that it occurred without such negli- 
gence as, under the general law governing the doctrine of negli- 
gence, would render the defendant liable. Jb. 150. 


— 


6. Duties of engineer ; facts excusing injury.—It being shown that the 





horse which was killed leaped on the track in such close proximity 
to the engine that it was impossible to stop or check the train in 
time to avoid the injury, this would not only authorize a verdict 
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for the defendant, but would require it, ‘“‘ provided it was also 
shown that the engineer kept a proper look-out for stock, and could 
not have seen the horse, even by the exercise of the very great 
diligence exacted by his situation ;’’ and in determining whether 
the engineer kept a proper look-out, ‘‘the jury must consider 
that other duties also devolve upon him, which may interfere, to 
— extent, with the constancy of uninterrupted observation.” 
. 150. 

7. Negligence vel non; when question of law, and when of fact.—The 
question of negligence vel non is a question of law for the decision 
of the court, ‘only when the case is so free from doubt that the 
og of negligence to be drawn from the facts is clear and cer- 
tam ;”’ in all other cases, it is a question of fact for the determina- 

tion of the jury. Ib. 150. 
8. Same.—Whether it is negligence for an engineer to run his train at 
a stated number of miles per hour, is generally a mixed question 
of law and fact, dependent upon many controlling circumstances, 
such as the condition and structure of the road, its grade, straight- 
ness or curvature, the character and capacity of the brakes, &c; 
and when there is no evidence as to any of these controlling facts, 
it is properly left to the jury to decide whether he was guilty of 
negligence in running his train at the rate of thirty-five or forty 
miles per hour at the time of the accident. Jb. 150. 
9. Contributory negligence as defense.—In an action against a railroad 
company, to recover damages for personal injuries, a charge which 
states the correct rule as to negligence, but ignores the evidence 
tending to show contributory negligence, is not therefore erroneous; 
the question of contributory negligence being defensive in its char- 
acter, and properly calling for an explanatory charge. Railroad 
Co. v. Clark, 448. 
10. Municipal bonds in aid of railroad ; questions relating to validity of. 
The State v. City Council of Montgomery, 226. 

11. Claim of exemption from taxation, under special charter. Mobile & 
Spring Hill Railroad Co. v. Kennerly, 566; Street Railway Co. v. 
Kennerly, 583. 





RECOUPMENT. See Damaaes, 4. 


REDEMPTION OF REAL ESTATE. 


1. Waiver of equity of redemption, or of statutory right of redemption. 
The mortgagor’s equity of redemption can not be waived or ex- 
tinguished by any agreement entered into contemporaneously with 
the execution of the mortgage, though a subsequent assignment, 
if made bona ‘fide, will be upheld; and the reason and policy of 
this principle are equally applicable to a waiver or release of the 
statutory right of redemption. Parmer v.~Parmer, 285. 

2. Rents and profits, and permanent improvements.—Rents and profits 
which accrued before a tender and refusal, may be set off against 
the permanent improvements shown to have been made, though 
any excess thereof above the value of such improvements can not 
be recovered against the mortgagee, when in possession under a 
sale foreclosing the mortgage; but the mortgagor is entitled, on 
redemption, to all the rents and profits accruing after his tender 
-_ offer to redeem, and to interest on each year’s annual rent. 

b. 285. 

8. What are ‘‘ lawful charges’’ on redemption.—Cross demands in favor 
of the mortgagee, not embraced in or covered by the mortgage, are 
not a part of the ‘‘ lawful charges’’ (Code, § 2879) which the mort- 
gagor, seeking to redeem after a sale, is required to pay or tender; 
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nor can he be charged with the value of permanent improvements 
erected after the tender and refusal. Jb. 285. 

4. Foreclosure of mortgage, by sale under power; statutory right of re- 
demption.—A sale of lands under a power contained in a mort- 
gage, or deed of trust for the benefit of a creditor, cuts off the 
mortgagor’s equity of redemption as effectually as a decree of 
strict foreclosure, and leaves nothing in him but the statutory 
right or privilege of redemption (Code, §§ 2877-80), which is not 
subject to levy and sale under execution atlaw. Bailey, Davis & 
Co. v. Timberlake, 221. 


REFORMATION. See Cuancery, 22-26. 


REMAINDERS. 


1. Sale of absolute property by tenant for life; effect on remainder.—The 
principle decided in the case of Aing v. Broome (10 Ala. 819), and 
followed in several other cases (Price v. Tally, 18 Ala. 21; Walker 
v. Fenner, 28 Ala. 367; Thrasher v. Ingram, 32 Ala, 645), as to the 
effect of a sale of the entire property by a tenant for life on the 
estate and rights of a vested remainder-man, applies only to per- 
sonal property, and the court declines to extend it to cases involv- 
ing real property. Pickett v. Pope, 122. 

2. Adverse possession, as between tenant for life (or purchaser from him) 
and remainder-man.—The possession of land by atenant for 
life can not be adverse to the remainder-man; and if he sells 
and conveys to a third person, by words purporting to pass the 
absolute property, the possession of the purchaser is not, and can 
not be during the continuance of the life-estate, adverse to the re- 
mainder-man. Jb, 122. 

Perinanent improvements by adverse possessor.—‘‘ Adverse posses- 
sion,’’ as the words are used in the statute which gives to the de- 
fendant in ejectment, or the statutory action in the nature of eject- 
ment, the right to suggest upon the record that he and those whose 
possession he has ‘‘have had adverse possession’’ for three years 
before the commencement of the suit, and have erected permanent 
improvements on the land (Code, §§ 2951-54), ‘‘must be construed 
to mean just the same character of hostile possession as will put 
in operation the statute of limitations, except that it must be bona 
Jide under color or claim of title;’’ and a purchaser from the ten- 
ant for life, though his deed purports to convey the absolute prop- 
erty, can not claim the benefit of the statute, in an action brought 
by the remainder-man within three years after the death of the 
tenant for life. Jb. 122. 


SET-GFF. 


1. Recoupment, and set-off.—A claim of recoupment springs out of the 
contract or transaction on which the action is founded ; a set-off is 
in the nature of a cross action, and may be a separate and inde- 
pendent demand not connected with the original cause of action. 
Washington v. Timberlake, 259. 

2. Statute of limitations to plea of set-off.—When a set-off is pleaded, 
and the statute of limitations is replied thereto, the statutory bar 
is to be computed, not to the commencement of the action, but to 
the time when the plaintiff’s right of action accrued (Code, § 2996) ; 
and if the claim was then barred, it is not a “legal subsisting 
claim,’’ and is not available as a set-off. Ib. 259. 


« 





SPECIFIC PERFORMANCE. See Cuancery, 33-36. 
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STATUTES. 


1. Proviso to statute.—The appropriate office of a proviso to a statute 
is to modify or limit the enacting clause, or to except something 
which would otherwise be included in it; and when annexed to a 
statute granting powers to a corporation, it will not be construed 
to enlarge those powers, or to operate as a grant of other privileges, 
Street Railway Co. v. Kennerly, 583. 

. Retroactive laws changing rules of evidence.—Laws affecting the ad- 
missibility or competency of evidence, in civil cases, pertain only 
to the remedy; and there is no constitutional provision, State or 
Federal, which takes away or limits the discretionary power of the 
General Assembly, in enacting or changing such laws, to make 
them applicable to pending actions, or existing causes of actions, 
Goodlett v. Kelly, 213. 

. Construction not dependent on location in Code.—The statute now 
forming section 3886 of the Code was enacted long after the three 
sections immediately preceding it (3883-85), which relate to bills 
of discovery ; and its scope and meaning are not affected by its 
relative location in the Code. Zelnicker v. Brigham & Co., 598. 

> Legislative adoption of judicial construction.—The former statute pre- 
scribing the duties of railroad engineers, and the liability of rail- 
road companies for negligence (Rev. Code, §§ 1399, 1401), having 
been judicially construed by this court, and afterwards embodied 
without change in the Code of 1876 (§§ 1699, 1700), this is a legis- 
lative adoption of that construction. Railroad Co.v. Bayliss, 150. 
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SUBROGATION. See Cuancery, 37, 38, 42. 
TAXATION, AND TAXES. 


1. Statutory exemptions from taxation.—When a claim of exemption 
from taxation, total or partial, is asserted by a corporation or an 
individual, the legislative intent must be expressed in clear and 
unambiguous terms, and can not be inferred from language of 
doubtful import; the rule of construction, in reference to such stat- 
utes, requiring that ‘“‘the narrowest meaning is to be taken which 
will fairly carry out the intent of the legislature.’’ Street Railway 
Co. v. Kennerly, 583. 

2. Exemption from taxation, under charter of corporation.—When an 
exemption from taxation, total or partial, is claimed by a private 
corporation under its charter, or act of incorporation, the courts 
require that the legislative intent to confer such exemption shall 
be expressed in clear and unambiguous terms; and if there isa 
just and reasonable doubt as to such intent, it is resolved against 
the corporation. M. & S. H. Railroad Co. v. Kennerly, 566. 

3. Constitutional inhibition against exemption from taxration.—The 
constitution of 1819, which was in force in 1860, contained no 
limitation or restriction upon the power of the General Assembly? 
in the imposition of taxes, to make discriminations or exemptions 
in fayor of either individuals or corporations. Jb. 566. . 

4. Act incorporating Mobile and Spring Hill Railroad Company ; lim- 
itation upon municipal taration.—Under the act incorporating the 
Mobile and Spring Hill Railroad Company, approved February 

. 23d, 1860 (Sess. Acts 1859-60, p. 265), while it is declared that, in 
consideration of the privileges thereby granted, ‘“‘ the property of 
the company, and capital actually paid in, shall at all times be 
liable to the same rates of taxation as the property of individuals, 
and shall be taxed in no other way,’’ the corporate authorities of 
the city of Mobile are authorized and empowered “‘ to impose an 
annual taxation »f one dollar on every one hundred dollars of the 
gross earnings of said company, which said tax,’’ it is declared, 
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‘*shall be in full and in lieu of all taxation by said city on such 
railway, its rolling-stock, equipments and appendages.’”’ Held, 
that these provisions indicate a clear legislative intent to exempt 
the corporation, to the extent specified, from all other municipal 
taxation than that expressly authorized. Jb. 566. . 

5. Same; how affected by change of municipality from city to port of 
Mobile. —Whatever may be the legal relation existing between the 
‘port of Mobile’’ and the former ‘‘ city of Mobile,’’ and the inci- 
dents attaching to that relation, the new corporation, like the old, 
has no power to impose on said railroad corporation any other tax 
or rate of taxation than that specified in said special charter. Ib. 
566. 

6. Commutation tax on railroads in Mobile; not applicable to corpora- 
tion constructing road under special charter.—By an act approved 
February 4th, 1860, the corporate authorities of the city of Mobile 
were authorized to grant to any person, association or company, 
the right and privilege of constructing a railroad along and through 
any streets in the city, for a period not longer than twenty years, 
and to prescribe the kind of rail to be used, the width and length 
of the track, the location of turnouts, &c.; and they were author- 
ized to impose and collect, ‘‘ from each company, person or asso- 
ciation erecting any railway under the authority of this act,’”’ a tax 
of one dollar on every hundred dollars of the gross earnings of 
such railway company, which tax, it was declared, ‘ shall be in 
lieu and in full of all taxes and impositions of any nature in favor 
of said city of Mobile, upon such railway, equipments, stock and 
appendages.’’ The appellant corporation, chartered in 1858, un- 
der the name of the ‘* Mobile Omnibus Company,’’ was author- 
ized by an act amending its charter, approved February 24th, 1860, 
‘‘upon obtaining the consent of the corporate authorities of the 
city of Mobile, to construct and use their railway or railways on 
any street or streets in said city; provided, however, that all re- 
strictions, limitations and conditions prescribed in the act’’ above 
named, approved February 4th, 1860, ‘‘ shall apply to said com- 
pany, should it obtain the privilege from said city authorities to 
construct and use such railroad.’’ JZeld, that the provision in ref- 
erence to the special tax authorized by said act of February 4th, 
1860, was not one of the ‘‘ restrictions, limitations and conditions ’”’ 

. referred to in the proviso; and that said corporation, having ob- 
tained the consent of the city authorities, and constructed its rail- 
road through the streets of the city, could not claim the benefit of 
said provision, and was subject to other taxation. Street Railway 
Co. v. Kennerly, 583. 

7.-Municipal bonds in aid of railroad ; injunction of tax to pay interest 
on.—The corporate authorities of the city of Montgomery having 
been authorized, by special statute, to submit to a vote of the citi- 
zens the question of granting aid to the South and North Alabama 
Railroad Company, on the terms agreed on between the said cor- 
porate authorities and the directors of the railroad company, and 
to issue city bonds in aid of the railroad, if the election resulted 
in favor of subscription; the issue and negotiation of the city 
bonds might be enjoined, at the suit of individual citizens and tax- 
payers, on the grounds that a majority of those voting at the elec- 
tion did not in fact vote in favor of subscription, and that the prop- 
ositions voted on were afterwards changed, to the detriment of the 
city, by agreement between the city authorities and the railroad 
directors, ‘‘ if these facts had been shown at the proper time ;’’ but, 
the bonds having been issued, being regular on their face, nego- 
tiable in form, and having passed into the hands of third persons, 
as purchasers for value, who are not charged with knowledge or 
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notice of any irregularity in their issue, as against them such i 
ularities avail nothing, and the tax-payers can not enjoin the col 
lection of a municipal tax levied to pay the interest on them. The 
State v. City Council of Montgomery, 226. 

8. Same ; construction of special statute authorizing election; regular- 
ity of election, and subsequent proceedings; tax on real estate 
only. Ib. 226. 


TENANTS IN COMMON. 


1. Erection of valuable improvements.—If one tenant in common of 
lands erects valuable improvements thereon, with the express au- 
thority, or knowledge and implied consent of his co-tenant, a court 
of equity will, in decreeing partition, give him the benefit of his 
improvements, by assigning to him that part of the lands on which 
they are situated; and the claim for such improvements gives a 
court of equity jurisdiction to enjoin, at his instance, proceedings 
before the probate judge asking a sale for division. Wilkinson ». 
Stuart, 198. 

2. Rents and profits, for use and occupation.—If one tenant in common 
use and occupy a portion of the lands, his entry and possession 
not being hostile to his co-tenant, he is not liable to account for 
rents and profits; and hence, when asking an equitable partition, 
and an allowance for the value of improvements erected by him, 
it is not necessary that he should offer in his bill to pay for his use 
and occupation. Jb. 198. 





TENDER. 


1. Plea of tender.—When a tender is pleaded, accompanied with the 
payment of the money into court, and the plea is sustained, the 
defendant is entitled toa verdict, but the money deposited becomes 
the property of the plaintiff. Foster v. Napier, 393. 


TRESPASS. 


1. Right to repel by force.—When the owner’s possession of lands is in- 
vaded by a trespasser, who refuses or fails to leave on request, the 
owner may employ such force as may be necessary to remove the 
intruder, but no more. Motes v. Bates, 374. 

2. Trespass after warning; criminal prosecution for. Owens v. ~The 
State, 401, 


TRIAL OF RIGHT OF PROPERTY. 


1. Nature of statutory claim suit.—A statutory claim suit, or trial of 
the right cf property, is not an independent suit which may be in- 
augurated to determine the disputed title to property, but is con- 
sequential and dependent upon the levy of valid process against a 
third person. Jackson vr. Bain, 328. 

2. Burden of proof.—In such action, the plaintiff in the process is the 
actor, pt the onus is on him to show the levy of valid process in 
his own favor, and to adduce prima facie evidence of the owner- 
ship of the property by the defendant in the process; and until he 
has done this, the claimant is not required to adduce any evidence. 
Ib. 328. 

8. Defects in process available to claimant.—li the process levied on the 
property is void, the plaintiffcan not recover in the statutory claim 
suit ; and neither consent nor waiver, on the part of the defendant, 
can remedy the defect. Jb. 328. 

4. Trial of right of property by magistrate, without bond or affidavit.—A 

justice of the peace, before whom an attachment is returnable, has 
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- no jurisdiction to try the right or title to property levied on, at the 
|- instance of a third person who claims it, unless a claim is inter- 
e posed under oath, and proceedings conducted in the manner pré- 

scribed by the statute; and consent of the parties can not confer 
jurisdiction of the subject-matter of a contest so initiated and con- 
e ducted. Walker v. Ivey, 475. 


TRUSTS, AND TRUSTEES. 


1. Trust created by deed.—An express trust, as distinguished from a 
trust implied by law, is created by the direct and positive act of a 
arty, manifested by some instrument of writing; and when the 
legal title to property is conveyed to one person, to be held by him 
for the benefit of another, an express trust is created, without re- 
gard to the particular words or form of the conveyance. McCarthy 
v. McCarthy, 546. 

2. Marriage-settlement construed as creating express trust; purchase of 
life-estate by trustee—A deed executed in contemplation of mar- 
riage, by which the grantor conveys property to a third person, 

“upon trust and confidence,’ and ‘“‘for the sole use, profit and 

benefit of’’ the intended wife during her life, with remainder to 
the surviving child or children of the marriage, creates an express 
trust; and the wife, after the death of the husband and grantor, 
having sold and conveyed her interest to the trustee, declaring in 
the deed that, on her death, he was to surrender the property to 
her surviving child, the legal title is henceforth held by the trustee 
for his own use and benefit, during the life of the wife, with the 
right of possession and to collect and hold the rents and profits, 
and there is an express trust in favor of the remainder-man. 
Tb. 546. 

3. Statute of limitations, and adverse possession, as between trustee 
and beneficiaries.—The statutes of limitation do not apply to 
express trusts, which are peculiarly and exclusively the sub- 
jects of equity jurisdiction, the possession of the trustee being 
considered the possession of the cestuis que trust, and_not becom- 
ing adverse until there has has been an open disav@wal of the 
trust, brought home to the knowledge of the beneficiary with un- 
questionable certainty ; and such a trust is only barred, on the 
doctrine of prescription, by the lapse of twenty years. Jb. 546. 

4. Discharge of trustee.—A trustee may be discharged from his fiducia- 
ry relation, either by the expiration of the trust, or by its full per- 
formance, which involves a settlement between him and the bene- 
ficiary, and a surrender or transfer of the property; but the exe- 
cution of a conveyance as a deed of gift, accompanied with a sur- 
render of the property, can not operate to discharge him from his 
fiduciary relation, nor relieve him from liability to account for the 
rents and profits received, the beneficiary being an infant remain- 
der-man, who had long resided with the trustee as a member of 
his family, and was ignorant of the existence of the trust. Jb. 546. 

5. Contracts of trustees; remedy of creditors.—A trustee, express or 
implied, can not, in the absence of power specially conferred on 
him, impose a liability upon the trust estate by any contrict or 
engagement he may make; and if he makes a contract which is 
beneficial to the estate, the person with whom he contracts has,no 
equity to charge the estate, unless the trustee is insolvent, as 
shown by the exhaustion of legal remedies against him, and 
the trust estate is indebted to him. Blackshear v. Burke, 239. 

6. Same.—The contracts of guardians, administrators, or other trustees, 
though made in execution of the trust, and in the performance of 
a legal duty, impose upon them a personal liability, and create no 
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liability against either the trust estate or the beneficiaries ; but, jf 
the estate is indebted to the trustee on settlement of his accounts 
and he is insolvent, as shown by the exhaustion of legal remedies 
against him, and the contract has enured to the benefit of the 
trust estate or its beneficiaries, a court of equity will subrogate 
the creditor to his rights against the estate. Mosely & Eley v. Now 
man, 422. ; 

7 Liability of trustees for acts and defaults of each other.—The general 
rule is, that trustees are not ordinarily liable for the acts or de 
faults of each other, but each is liable only for such sums of mo 
as he may receive in the due course of his fiduciary duties; yet,if 
one knowingly permits or acquiesces ina breach of trust or wro 
ful act of the other, or otherwise participates in a devastavit by 
him, he will be held liable as a co-principal; and also when, by 
his voluntary co-operation or connivance, he enables the other to 
accomplish some known object in violation of the trust. Hinson 
v. Williamson, 180; also, Knight v. Haynie, 542. 

8. Testamentary trusts ; jurisdiction of Probate and Chancery Courts, 
The Probate Court has no jurisdiction to enforce and settle a trust 
created by will; but, when such trust is conferred upon the exee- 
utor, and distinct executorial duties are also devolved upon him 
by the will, that court, while declining to take cognizance of the 
trust, may settle all matters which pertain only to the executorial 
duties and office ; unless the duties of the trust are attached to the 
executorial office or character, and are so inseparably blended and 
mingled with the executorial duties that they can not be distin- 
guished from each other; in which case, if the trustee has accepted 
and undertaken the duties of the trust, the Probate Court has no 
jurisdiction to execute the will, and the parties will be remitted to 
the Chancery Court. Hinson v. Williamson, 180. 

9. When deed of trust may be enforced by beneficiaries.—Sureties on a 
supersedeas bond, for whose indemnity a deed of trust has been 
executed by their principal, may file a bill to foreclose the deed so 
soon as the judgment is affirmed, and are not required to first pay 
it thgmselves; and if they pay the judgment pending the suit, 
thereby becoming themselves entitled to the proceeds of sale 
(which the bill prayed might be paid to the creditor), this is sup- 
plemental matter, which may be brought in by amendment; and 
the failure to bring it forward is a mere irregularity, which does 
not affect the validity of the final decree. Cochran v. Miller, 51. 





USURY. 
1. Usury.—Usurious interest, when paid, can not be recovered back; 
yet, if any part of the debt remains unpaid, and even when itis 


Pe carried forward into a new transaction, this balance may be abated 
by deducting the usurious interest paid. Noble v. Moses Brothers, 
604. 


VENDOR AND PURCHASER. 





1. Sale of goods, with delivery of possession; rights of parties.—Ona 
sale of goods, even for cash, if the possession is delivered uncon- 
ditionally to the purchaser, without any fraud on his part, the title 
at once vests in him, although the purchase-money is not paid; 
and the creditor can assert no lien on the goods, for the unpaid 
purchase-money. Blackshear v. Burke, 239. 

2. When misrepresentations constitute fraud.—A misrepresentation of a 
material fact by the vendor of a chattel, made at the time of the 
sale, or pending the negotiations, on which the purchaser has the 
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right to rely, and on which he does in fact rely, isa fraud, and fur- 
nishes a cause of action to the purchaser, or a ground of defense to 
an action for the purchase-money. Tabor v. Peters, 90. 

8. Warranty of chattel.—No particular words are essential to constitute 
a warranty. As a general rule, there must be the affirmation of 
some fact, as distinguished from the mere expression of an opinion. 
Words of praise or commendation, such as are ordinarily used by 
the vendor of wares or chattels, however extravagant, impose no 
liability, either in the nature of a contract, or as a fraud; buta 
false statement, deliberately made, though in the form of an opin- 
ion, as to the quality, quantity, or condition of the thing sold, may 
amount to a warranty, if so intended and understood by the par- 
ties; and what would be mere matter of opinion, when spoken by 
a non-specialist, may be matter of fact when spoken by a _ special- 
ist. Ib. 90. 

4. Same.—A warranty, express or implied, does not cover defects 
which are external and visible, plain and obvious to inspection by 
the eye; but, even as to such defects, ‘‘ the vendor would be guilty 
of a fraud, if he says or does any thing whatever with an intention 
to divert the eye, or to obscure the observation of the buyer.’’ 
Th. 90, . 

5. Same; what are patent defects.—Om the sale of a patent right to an 
improved churn, which the vendor himself was manuiacturing, 
and a specimen of which he exhibited to the purchaser, stating 
that it was made of juniper-wootl (whereas it was made of white 
pine), and that the dasher was nickel-plated, and would not dis- 
color the milk or butter (whereas it was in fact made of polished 
iron, Which would discolor the milk and butter) ; the court can not 
say that the difference in the appearance of these substances is so 
plain and obvious as to bring the case within the principle appli- 
cable to patent defects. Ib. 90. 

6. Implied warranty as to suitableness of chattel manufactured by ven- 
dor.—The vendor of the patent right being himself the manufac- 
turer of the patented churn, and contracting to furnish to the pur- 
chaser a sufficient number oi the churns, he must be held to have 
stipulated that they were useful and reasonably suitable for the 
intended purpose ; and if they proved to be worthless in fact, this 
would be a failure of consideration, resulting from the breach of 
the implied warranty, and available as a defense against the note 
given for the purchase-money. Jb. 9/0. 

7. Construction of title-bond.—Under a stipulation in a bond for title, 
by which the vendor agrees. if the purchaser ‘‘ should die before 
the last payment is made, and his wife is not able to pay the land 
out, to allot to her, by disinterested parties, the value of whatever 
amount has been paid on said land according to the within agree- 
ment,”’ the right of the purchaser’s widow to an allotment of the 
land pro tanto ig dependent upon his death without having made 
the last payment, and is not restricted to the confingency of his 
death before the day appointed for the last payment and its non- 

payment on or before that day. Simpson v. Williams, 344. 

8. Abatement of purchase-money.—When lands are conveyed with cove- 
nants of warranty against incumbrances done or suffered by the 
vendor (Code, § 2193), and are at the time subject to an outstand- 
ing mortgage executed by him, this is a breach of his covenants 
of warranty, which entitles the purchaser to claim an abatement 
of his note for the unpaid purchase-money, to the extent of the 
balance due on the mortgage debt, unless his note has been 
assigned to a third person, and he has estopped himself from 
setting up that defense against the assignee. Wilkinson v. Sear- 
cy, 243. 
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INDEX. 


Vendor’s lien ; when assignee may assert.—An assignee of a promis. 
sory note, given for the purchase-money of land, can not assertg 
vendor’s lien on the land, when the transfer was by delivery merely, 
(Changed by statute approved Feb. 13, 1879.—Sess. Acts 1878-9, 
p. 171.) Daily’s Adm’r v. Reid, 415. 

Same.—Prior to the enactment of the statute approved February 
13th, 1879 (Sess. Acts 1878-9, p. 171), the assignment of a promis. 
sory note, given for the purchase-money of land, did not pass to 
the assignee the right to enforce the vendor’s equitable lien on the 
land, when the assignment was of such character that the vendor 
had no interest in the recovery of the debt, and would not sustain. 
loss if it remained unpaid; the underlying principle being, that 
the equitable lien of the vendor was a trust chargeable upon the 
land tor his security and indemnity, when he had taken no inde 
pendent security for the payment of the purchase-money, because 
one man ought not to be allowed to get and keep the lands of an-_ 
other without paying the consideration money; and an assignee 
of the notes was allowed to enforce this lien, on the principle of 
subrogation, only when such subrogation was necessary for the 
protection and indemnity of the vendor. Preston & Co. v. Elling 
ton, 133. 

Same; when vendor is remitted to original lien.—The vendor’s lien, 
although it did not pass to an assignee by delivery only, was not 
discharged or extinguished by the assignment; and if he again ae- 
quired the notes, he might enforce the lien as if he had never parted 
with them. Jb. 133. 

Same ; assignment by delivery, and subsequent indorsement without 
new consideration.—lf the notes are transferred by delivery merely, 
not imposing on the vendor any liability for their ultimate pay- 
ment, and not passing to the assignee the right to enforce the 
equitable lien on the land, a subsequent indorsement or assign- 
ment in writing by the vendor requires no new consideration to 
support it, and clothes the assignee with full capacity to enforce 
the lien on the land. Jb. 132. 

Assignment of notes for purchase-money ; priority of lien, as between 
assignees and assignor.—Several noivs being given for the purchase 
money of land, and some of them being afterwards transferred by 
indorsement, the indorsement of each is, pro tanto, an assignment 
of the vendor’s lien, and entitles the assignee to priority of pay- 
ment, out of the proceeds of the sale of the land, before the notes 
retained by the vendor, without regard to the time of their ma- 
turity ; but the vendor is entitled to the surplus remaining after the 
assigned notes have been paid in full, and may assert his right to 
it by petition filed in the cause while the fund is in court. Preston 
& Co, vr. Ellington, 133. 

Vendor’ s lien; discharged by novation of contract.—Where lands were 
sold by an executor, under authority conferred by a private statute, 
for the purp se of division and distribution among the parties in- 
terested under the will, five of whom became the purchasers, and 
gave their joint note for the deferred payment; and the sale was 
reported to the Chancery Court, as required by the statute, and 
ras confirmed ; and afterwards, in order to enable the executor to 

settle with the other devisees and distributees, the purchasers gave 
him receipts for their distributive shares of the estate, at an agreed 
valuation, in part payment of the note, and a new joint note for 

$2,500, balance of purchase-money in excess of agreed valuation; 
and he thereupon reported the purchase-money paid in full, exe 
cuted a conveyance to the purchasers under the order of the court, 
and charged himself with the purchase-money on final settlement 
of his accounts ; and four of the purchasers paid their proportion of 
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the $2,500, but the fifth failed to pay any part of her proportion, 
the arrangement made by her husband for its payment having 
failed by reason of his misrepresentations to the executor; held, 
that the Compromise, or settlement of the original note, was a no- 
vation of the contract, and discharged the land which, on subse- 
quent division by agreement among the purchasers, was allotted to 
the defaulting distributee, from a vendor’s lien for the unpaid bal- 
ance. Williams v. McCarty, 295. i 


15. Vendor’s lien; who may assert, where land has been sold several times. 


Where the purchaser of lands agrees, in part payment of the 
agreed price, to pay his vendor’s outstanding note toa third person, 
which is a lien on the land, and afterwards sells toa sub-purchaser, 
who makes a similar promise to pay the outstanding note; a pay- 
ment of the note by such sub-purchaser would extinguish the lien 
on the land, and the liability of each of the parties; a payment 
by the purchaser would give him a right to enforce the vendor’s 
lien on the land, as against the sub-purchaser; and a payment by 
the maker of the note, to whom the first promise to pay it was 
made, would give him a similar right to enforce the lien; but the 
latter can not maintain a bil in his own name alone to enforce the 
lien, when he has not paid the note, although the holder of it has 
recovered a judgment on it against him. But, on this state of the 
facts, the holder of the note is a necessary party to the bill, or the 
several contesting claimants, if there is a dispute as to the owner- 
ship of it; and the bill must allege the special facts which show 
that the maker of the ncte is remitted to his former right to en- 
force the lien, else the variance will be fatal to relief. Young v. 
Hawkins, 370. 


16. Whether contract is sale or lease, purchase or tenancy.—A contract 
> I y 


may be so framed as to operate either as a sale or as a lease—either 
a purchase or a tenancy; as in Collins v. Whigham (58 Ala. 438), 
where the contract was construed as giving the option to the pur- 
chaser, in the first instance, to treat it as a purchase or as a lease, 
and, on his failure to express his election by the day named, it was 
held that the vendor might elect. Wilkinson v. Roper, 140. 


17. Same.—Where lands are conveyed by absolute deed, with covenants 


of warranty, the purchaser giving his written obligation to deliver 
twelve bales of cotton to the vendor, in annual installments of 
four bales each, and a mortgage on the land to secure their pay- 
ment; a stipulation in the mortgage in these words, ‘‘And in case 
of failure to make the first two payments on said land, then we 
agree and hereby promise to pay said W. [vendor] two bales of 
cotton each year for the rent of said lands,’’ does not, of itself, 
show that the contract was a conditional sale, dependent on the 
payment of the first two obligations at maturity, and, on default of 
such payment, operating only as a lease from year to year. But 
the acts and conduct of the parties under the contract, as proved 
by receipts given and accepted, and other writings, show that they 
so understood and regarded it, or subsequently modified it, and 
that the cotton delivered was paid, not as purchase-money, but as 
rent. Jb. 140. 


18. Loan of money to pay purchase-money of land; rights of lender, as 


against purchaser’s widow.—A person who lends or advances 
money to pay the purchase-money for lands, or to pay a decree. 
which the vendor has obtained subjecting the land to sale in satis- 
faction of his lien, and who takes a mortgage or deed of trust on 
the lands to secure the repayment of the money, can not claim to 
be subrogated to the vendor’s lien on the land, nor to have the de- 
cree revived and enforced in his favor; and the wife of the pur- 
chaser not joining with her husband in the execution of the mort- 
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gage or deed of trust, her right to dower in the lands is superiorty 
the rights and equities of the lender. Pettus v. McKinney, 108, 

19. Protection to bona fide purchaser without notice.—A bona fide 
chaser for valuable consideration is entitled to pr&tection againgt 
all latent equities of which he had no notice, whether he purchased 
under contract with the holder of the legal title, or at a sale under 
execution against him; but, whether a judgment creditor, pup 
chasing at a sale under his own execution, and paying the prieg 
bid by entering satisfaction of his judgment, is entitled to protec. 
tion as a bona fide purchaser for valuable consideration, is a ques 
tion as to which there is some conflict of authority, and which dogg 
not arise in this case, the sale under execution being a nullity, 
Bailey, Davis & Co. v. Timberlake, 221. 

20. Notice of unrecorded mortgage ; when purchaser is not chargeable 
with.—A purchaser of cotton, or other crops, is not chargeable 
with notice of an unrecorded mortgage on them, given to secure 
the payment of the purchase-money for the land, because he hag 
knowledge of the existence of the debt for the unpaid purchase 
money. Bell v. Tyson, 353. 


VERDICT. See Criminar Law, 66-69. 
WILLS. 


1. Will authorizing executrix to keep estate together, and buy or sell 
property at discretion, construed as creating personal trust.—Where 
the testator appointed his widow as executrix, and relieved her 
from giving bond ; directed that his estate should be kept together 
*‘ under her absolute power and control, she having full power to 
purchase or sell any property she may think proper, so long as she 
remains a widow ;’’ that the annual profits of the estate should be 
invested by her in making purchases of property at her discretion, 
to be distributed among the children so as to equalize their dis- 
tributive shares; and made provision for the immediate distribu- 
tion of the estate, in the event of her death or marriage ; held, that 
the will imposed upon the widow a personal trust in the matter of 
keeping the estate together, which was capable of execution by 
her alone; and she having refused to accept the trust, or qualify as 
executrix, the Probate Court could not confer on administrators de 
bonis non the power to execute it. Hinson v. Williamson, 180. 

2. Will authorizing executors to sell lands.—Where the testator ap- 
pointed his widow, his son and his son-in-law as executors 
of his will, made a specific devise and bequest to his widow 
and children, and added a clause in the following words: “My 
youngest child having heretofore attained the age of twen 
one years, I do not desire that my estate, or any part of it, 
should be kept together any longer than may be necessary for 
a convenient and equitable division. I authorize my executrix 
and executors to sell any part of my estate, directed to be divided 
among my wife and children, if it be found necessary to effect an 
equitable division ; and such sales may be made at either public or 
private sale, and upon such terms as my executrix and executors 
may deem most advantageous to the devisees and legatees thereof; 
good security being required of the ptrchasers for all deferred pay- 
ments, and if lands be sold, liens to be reserved on the lands sold, 
to be conveyed to the purchaser by my executrix or executors, oF 
such of them as may be in‘oftice as such.”” Held, that the will 
conferred a discretionary power to sell, which could only be exe 
cuted by the joint act and concurrence of the executrix and exect- 
tors, and couid not be exercised by the sole executor who qualified. 
Robinson v. Allison, 254. 
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WITNESS. 
orto 1. Competency of purchaser as witness, against heirs of deceased vendor. 
8. In a suit for the specific performance of a contract, instituted by 
pur the purchaser against the heirs of the deceased vendor, the com- 
inst plainant can not testify as a witness in his own behalf (Code, § 
ased 3058), as to the terms of the contract between himself and the de- 
nder ceased vendor. (Goodlett v. Kelly, 2138. 
pur- 2, Waiver of objection to such incompetency.—The parties in adverse 
price interest, in such case, may waive all objection to the competency 
otec- of the plaintiff’s testimony; but the objection is not waived by 
jues- merely filing cross-interrogatories, after first objecting to his com- 
does petency. Ib. 213. 
lity. 3. Recalling witness.—The refusal to allow a witness to be recalled, for 
the purpose of laying a predicate to impeach him, is within the 
rable discretion of the primary court, and is not revisable. Bell v. The 
able State, 430. 
cure 4. Impeaching witness by proof of former statements.—When it is sought 
has to impeach a witness by showing discrepancies between his testi- 
ase- mony and his former statements on the preliminary investigation 
before a committing magistrate, which were reduced to writing by 
the magistrate, and, for this purpose, he is cross-examined as to 
such former statements, it is not proper to read detached portions 
of them, and ask the witness if he did not so testify, but his en- 
tire testimony should be shown or read to him. Wills v. The 
sell State, 21. 
here 5. Same.—The witness having been cross-examined as to his former 
her statements, with a view of impeaching him, his entire testimony 
on that examination may be read to the jury in rebuttal; not as 
r to original evidence, but only for the purpose of enabling the jury to 
she compare the two statements, and see how far they are consistent 
1 be or inconsistent with each other. Jb. 21. 
ion, 6. Admission as to testimony of absent witness.—An admission, made 
dis- for the purpose of preventing a continuance, that an absent wit- 
ibu- ness would, if present, testify as set forth in the affidavit sub- 
that mitted, is not an admission of his competency, nor of the relevancy 
r of of the facts as evidence; nor is it admissible for any purpose, on 
by a trial at a subsequent term, although the witness has since died. 
y as Ryan v. Beard’s Heirs, 306. 
de 7. Agreement as to testimony of absent witness.—When there is an 
agreed statement as to the testimony of a witness supposed to be 
ap- absent, but who comes into court during the trial, the statement 
tors should be suppressed, if duly objected to, and the witness exam- 
low ined orally; but the objection is waived, if not interposed until 
My ' after the statement has been read to the jury. Allred v. Kennedy, 
ity- 326. 
it, 8. Testimony of deceased witness.—The testimony of a witness since 
for deceased, given on the trial of a former suit, is admissible as evi- 
trix dence in a subsequent suit between the same parties, or their 
ded privies, respecting the title to the same property. Goodlett v. Kel- 
an ly, 213. 
Or, 9. Deposition of witness present in court.—When a witness, whose de- 
ors position has been taken, is personally present in court at the trial, 
of ; and is competent to testify, his deposition should be suppressed, 
ay- and he should be examined orally. Humes v. O’ Bryan & Washing- 
ton, 64. 
, Or 10. To what witness may testify.—A witness may testify that he saw a 
vill game played with cards, or participated in the game, without giv- 
xe- ing a particular description of it; the accuracy of his knowledge 


cu being subject to the test of a cross-examination, if desired. John- 
ed. son v. The State, 537. . 
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11. Effect of testimony, as against party introducing.—As a general rule,a 
party can not impeach the general reputation or credibility of a wit- 
ness introduced by him; yet it can not be asserted, as matter of 
law, that the testimony of a witness must always be taken mogt 
strongly against the party by whom he was introduced. Coleman, 
v. Siler, 435. 




















